RESEARCH

TRIANGLE
HIGH SCHOOL

Research Triangle High School

Monthly Board Meeting

Date and Time
Wednesday September 18, 2019 at 5:30 PM EDT

Location
RTHS Board Room

This Meeting will be held in person at RTHS. If you are unable to attend in person, please join the meeting via
ZOOM.

Zoom Meeting https://mcnc.zoom.us/j/113552962
One tap mobile

+16465588656,,113552962# US (New York)
+16699006833,,113552962# US (San Jose)

Dial by your location

+1 646 558 8656 US (New York)
+1 669 900 6833 US (San Jose)
Meeting ID: 113 552 962

Find your local number: https://zoom.us/u/acETO8qgn1

Agenda

l. Opening ltems
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VL.

VILI.

Research Triangle High School - Monthly Board Meeting - Agenda - Wednesday September 18, 2019 at 5:30 PM

Opening Items

A. Record Attendance and Guests

B. Call the Meeting to Order

C. Approve Minutes from last Monthly Board Meeting
Approve minutes for Monthly Board Meeting on August 21, 2019

D. Vote to accept Consent Agenda above

E. CSO Report

CEO Update

A. Diversity Report on Hiring

Finance

A. Review Final 2018/19 Financials and 2019/20 Plan

Governance

A. Committee Update

B.

C.

Discuss 2019/20 Retreat Plans and Proposed Agenda

Board Reference Materials

A listing of reference documents to assist the board members on responsibilities and meetings.

Development Committee

A. Committee Update

Academic Excellence Committee

A. Committee Update

Closing Items

A. Adjourn Meeting
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Coversheet

Approve Minutes from last Monthly Board Meeting

Section:

Item:

Purpose:
Submitted by:
Related Material:

I. Opening Items
C. Approve Minutes from last Monthly Board Meeting
Approve Minutes

Minutes for Monthly Board Meeting on August 21, 2019
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RESEARCH

TRIANGLE
HIGH SCHOOL

Research Triangle High School

Minutes

Monthly Board Meeting

Date and Time
Wednesday August 21, 2019 at 5:30 PM

Location
RTHS Board Room

This Meeting will be held in person at RTHS. If you are unable to attend in person, please join
the meeting via ZOOM.

Zoom Meeting https://mcnc.zoom.us/j/113552962
One tap mobile

+16465588656,,113552962# US (New York)
+16699006833,,113552962# US (San Jose)

Dial by your location

+1 646 558 8656 US (New York)
+1 669 900 6833 US (San Jose)
Meeting ID: 113 552 962

Find your local number: https://zoom.us/u/acETO8qgn1

Directors Present
A. Quigley, C. Mugge, C. Rao (remote), E. Cunningham, G. Rodgers, M. Johnson, S. Mcmullan
(remote), S. Rivers-Kobler (remote), V. Vojnovich
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Directors Absent
R. Cohn, T. Medhin

Directors who arrived after the meeting opened
A. Quigley, V. Vojnovich

Guests Present
E. Grunden

I. Opening Items
A. Record Attendance and Guests

B. Call the Meeting to Order

G. Rodgers called a meeting of the board of directors of Research Triangle High School
to order on Wednesday Aug 21, 2019 at 5:31 PM.

C. Approve Minutes from last Monthly Board Meeting

C. Mugge made a motion to approve minutes from the Board Meeting on 06-26-19 Board
Meeting on 06-26-19.

S. Rivers-Kobler seconded the motion.

The board VOTED unanimously to approve the motion.

D. Approve Minutes from Special Board Meeting

M. Johnson made a motion to approve minutes from the Special Board Meeting on 08-
12-19 Special Board Meeting on 08-12-19.

C. Mugge seconded the motion.

The board VOTED unanimously to approve the motion.

E. Vote to accept Consent Agenda above

C. Mugge made a motion to to approve the Consent Agenda.
V. Vojnovich seconded the motion.
The board VOTED unanimously to approve the motion.

F. CSO Report

- Look into diversity of staff in 2019-2020. Recent hires: 2 Caucasian; 1 Korean; Need to
document a process. Important for accountability

- Have to be intentional about this (Job Fairs are not that productive); target
Universities/Professors/Guidance Counselors to meet; Not easy but important to build
relationships with potential teachers
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- Reach out to multi-cultural groups on Education in Universities for recruiting teachers
instead of going directly to colleges to hire
- Use Board's network in assisting with recruitment of teachers

- Must have realistic expectation of what a school can do in terms of recruitment; referrals

best way to get good teachers; Maybe have a Director (part time?) to help with
recruitment based on school's resources (topic for further discussion in upcoming
Retreat)

- Have partnership with 2 universities to start with? Have a strategic approach

V. Vojnovich arrived.

A. Quigley arrived.

Il. CEO Update

A.

CEO 2018/19 Results

- Report addresses goals completed, partially completed and those not completed

- This is to be used in doing CEO assessment on BOT

- Challenge: Transition from Summit-style school to following our own track; defining the
path we are following and communicating it to students/parents/teachers

- What worked or was successful? Community relationship building; Important for long-
term growth and sustennance

lll. Finance

A.

Review Final 2018/19 Financials and 2019/20 Plan

- Nothing has changed since reported in June
- Trying to keep the ADM to 560

IV. Governance

A.

Committee Slate for 2019/20

- New officers for 2019-2018 (Gary/Sondra/Alex/Chaya)

- Chairs: Alex/Finance; Victoria/Governance; Sondra/Development; Carmen/CEQ Eval;
Elizabeth/Academic Excellence; Alex/Strategic Initiative (to be determined if this
Committee needs to be there)

Discuss 2019/20 Retreat Plans and Proposed Agenda

- Friday, Oct. 4; Thursday, October 10; Friday, Oct. 11 - Dates venue is available for
Retreat

- Time: 8 am to Noon

- Blue Ridge room in The Frontier Building ($250 for 4 hours)

- Finalized: To be scheduled on Friday, October 4, 2019
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Board End of Year Assessments

- To be completed by Sunday, August 25, 2019
V. Executive Session

A. Enter Executive session

V. Vojnovich made a motion to Move into Executive Session to discuss a Personnel
Matter.

M. Johnson seconded the motion.

The board VOTED unanimously to approve the motion.

- Discussion ensued on personnel matter

B. Exit executive session

C. Rao made a motion to to Exit Executive Session.
V. Vojnovich seconded the motion.
The board VOTED unanimously to approve the motion.

VI. Closing Iltems

A. Adjourn Meeting

C. Rao made a motion to adjourn the meeting.

S. Mcmullan seconded the motion.

The board VOTED unanimously to approve the motion.

There being no further business to be transacted, and upon motion duly made, seconded
and approved, the meeting was adjourned at 6:59 PM.

Respectfully Submitted,
G. Rodgers
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Coversheet
CSO Report
Section: I. Opening Items
Item: E. CSO Report
Purpose: FYI
Submitted by:
Related Material: CSO Report 091819.pdf
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September 18, 2019

State of the School

a. Enrollment stable — ADM =564 (budgeted 557).

b. Enrollment is closed. A public announcement will be made this week.

c. New faculty are adjusting well and very well received by students and colleagues. Admin
is doing a better job of supporting new teachers than last year.

Administrative Restructuring

i. Accounting practices changed to reflect new admin staff arrangements
1. Ensure financial stability
2. Simplifying management of accounts and reducing workload of
bookkeeper
ii. Tasks being absorbed by current staff
1. CSO: grants, audits, bond reporting, board liaison
2. Ops Director: HR, external relations/internships, development
3. Dean of Curriculum and Instruction: more evaluation, coaching, and
planning
4. Dean of Students: handling more discipline and student referrals
5. Staff is working very efficiently together

Performance Framework

a. New items have been released to school to complete. These are on schedule to be
finished by 9/30 due date

School Performance

a. SPG =82 (B), the same grade as we earned last year.

b. Growth improved slightly; performance is about the same. We met growth, which is
important for maintaining the charter. We do not have growth information by class,
teacher, or subgroup yet.

c. Strange performance on the Math 1 EOC that we do not understand. Proficiency was
down 50%, and almost exclusively among high ability students. We are engaging a
consultant to help us examine our practice and policies.

d. ACT performance and graduation rate among the highest ever.
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Coversheet

Diversity Report on Hiring

Section: II. CEO Update
Item: A. Diversity Report on Hiring
Purpose: FYI

Submitted by:
Related Material:
Report to the RTHS Board of Directors on Faculty Diversity Hiring Efforts for 2019.pdf
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Report to the RTHS Board of Directors on Faculty Diversity Hiring Efforts for 2019-2020

The school hired 8 teachers in the period beginning June 2019 in order to fill vacancies for the 2019-
2020 school year:

1 teacher in physics

1 teacher in Spanish

3 teachers in History

1 teacher in English

2 teachers in Special Education

The reasons for these departures has been explained and this high turnover should not be seen as an
indicator of school climate. This report is to explain the efforts made by the school to increase diversity
in hiring.

Of the 8 positions vacated, seven were white and one African-American (though this position was
opened the previous year). Three were male.

For the 2019-2020 school year, academic departments were given more control and input over the
hirigin process than in previous years. In each case, departments placed candidate diversity as a high
priority. Subject area departments as well as education departments at area HBCUs were specifically
contacted and sent new advertising about our school and its available positions that emphasized
student diversity and our specific interest in increasing our faculty diversity. In addition, traditional
means of advertising were used, such as national online job search portals and personal online
networking.

Special Education

2 positions were sought. Many of the applications received did not meet minimum requirements
(specifically, certification in Special Education, which is required to meet federal requirements for
writing IEP documents). We interviewed five candidates: two African-American women, one Hispanic
male, and two white males. We hired one of the women, but onfortunately she pulled out of the
position after a month for personal reasons. The other African-American candidate was looking for a
more administrative position. We hired the Hispanic male candidate and one of the white male
candidates. We are quite happy with our two hires and both have brought additional value we did not
expect.

Science

We needed a physics teacher but hedged our bets and advertised for the best available candidate,
knowing that our department was flexible and could rearrange to cover the classes. We received more
than 35 applications, but many were lacking in high school, or any, teaching experience. We interviewed
seven candidates: 2 women and 5 men, including one black (Kenyan) biology teacher and a Korean
physics teacher. The biology teacher was our leading candidate until revealing after an offer was made
that he needed visa support that we did not feel we could offer. In addition, it would have been very
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difficult at that late point in the summer to rearrange the department to accommodate him (he was
very clear about not wanting to teach physics). The science department indicated that several
candidates of color that were contacted for interviews cancelled their scheduled interviews after taking
other jobs. Hopefully this indicates a hot market. The English department reported a similar problem.

History

Two positions were open in history and a third came open on short notice late in the summer (the
teacher had been planning to leave but chose not to disclose this in advance to the administration so we
could not plan for it). Few candidates of color were available despite a large number of applications. We
interviewed seven candidates, 6 white women and one African-American man. In the end the
department did not feel that his class lesson was strong and he did not compare as well to the
performance of the other top candidates, but he was in the final candidate pool. The department
composition the previous year was five men and one woman, all white. We intentionally hired additional
female teachers based on complaints from the one female teacher the previous year that she had been
marginalized and ignored. We felt that adding additional female teachers would help with that problem,
and so far this year this seems to be correct. The department is much more productive as a group and is
better aligned with the school’s mission and values.

English

The English department reported that they called every candidate of color they could identify from
resumes but many cancelled after scheduling or otherwise had changed their minds about applying (this
raises a question about what public reputation the school may have; this is something to examine). Only
twos African-American candidates were able to be scheduled for an interview. One took another job
before being interviewed and the other interviewed (a male) and was a final candidate for the position.
Another white female candidate was hired because of more current and relevant experience and
interest in the particular position (specifically, we needed a yearbook advisor and she was interested
while he was not).

Spanish

Five candidates applied: one white male, three Hispanic females, and one Asian (Indian) female. The
strongest candidate was a Hispanic female who needed visa support we could not provide. The Indian
candidate presented an excellent lesson and meshed very well with our current staff, so we offered her
the position. We are very happy with that decision.

Summary

We are very aware of the formal research and anecdotal value of having a diverse faculty. We hear this
from our parents, students, and colleagues. We made a greater effort to both attract and interview a
wider variety of candidates and will continue to do so in the future. Additional efforts may include some
kind of polling to see what kind of reputation the school might have outside of our direct stakeholders,
or to determine if being a charter school has an effect on applicant’s decisions to continue with the
interview process.
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Future efforts will increase the number of HBCUs and other institutions we contact in the search process
as well as building relationships with the schools in our area so that we are more than just a flyer in the
mail. Our administrative staff and college advisors will participate in this process.
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Coversheet

Review Final 2018/19 Financials and 2019/20 Plan

Section:

Item:

Purpose:
Submitted by:
Related Material:

Ill. Finance
A. Review Final 2018/19 Financials and 2019/20 Plan
FYI

FY 2019-20 Budget Update 08.31.19.xlsx
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Notice

The following file is attached to this PDF. You will need to open this packet in an
application that supports attachments to pdf files, e.g. Adobe Reader:

FY 2019-20 Budget Update 08.31.19.xIsx
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Section:

Item:

Purpose:
Submitted by:
Related Material:

Coversheet

Board Reference Materials

IV. Governance
C. Board Reference Materials
FYI

Teleconference Etiquette Basics.docx

Guidebook For Directors of NC NonProfits -2ed.pdf
Handbook for Directors of Nonprofit Corp (US).pdf
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Teleconference Etiquette Basics

Dogs barking, papers rustling, background conversations, loud keyboard clicking... many people have
experienced at least one of these interruptions while participating in a teleconference call. However, there are
teleconference etiquette rules that everyone (both physically present and on the phone) must follow to show
respect for each other and conduct a smooth meeting with all participants.

In order to enhance the effectiveness of collaboration, consider the following suggestions for conducting or
participating in virtual meetings:

1. Callin from a noiseless location - Everyone participating in the teleconference can hear every noise that
you make. Close the door, or you can consider placing a “Do Not Disturb” or “On Teleconference Session”
sign on your door. This way, no outsider will disturb you while on a meeting.

2. Use quality equipment — Headsets and speakerphones can pick up a great deal of background noise, and
sometimes cause "clipping" because of the limitations of the equipment. If using a speakerphone, try to
find one that is "full digital duplex"—this will allow all parties to speak at the same time with no clipping.
Test the equipment prior to an important call.

3. Prepare your work area - Always use the Mute button to prevent background noise from disrupting the
call when not speaking. Set your IM application status to “busy” or “away” to minimize disruptions.
And, finally, disable the call waiting feature.

4. Callin on time - Ensure that as a participant of the meeting, you are on time. It will not give a good
impression to others if you are late and you keep them waiting. Besides, callers who join late might
interrupt the discussion and will distract the others.

5. Introduce yourself — At the beginning, introduce yourself with your full name, presenting yourself in a
positive manner.

6. Say your name before speaking - Your fellow participants may not recognize your voice or face,
especially when it’s your first time or you seldom have teleconferences and you are not close. Thus, you
can simply say your name before you make any comment or discuss anything.

7. Be comfortable - Find the most comfortable sitting position as you might sit for hours during the
teleconference. Do not cross and uncross your legs so that you can focus more on the discussion. If you
always change your position, you might distract the others and will not be welcomed by others,
especially when it’s a video teleconference.

8. Prepare all the necessary documents beforehand - You should be prepared well ahead with all the
significant documents or files necessary for the teleconference or meeting. The materials must be sent
out in advance through email to every party involved. If you haven’t received any materials at least a day
before the meeting, you can request your colleague for it in advance.

9. Avoid shuffling papers or making other background noise - Remember that any noise you make will
distract the other participants. You must be careful so that the others can hear the discussion full well.
Avoid tapping on the table, moving of cups or cans or creating other noises, since speakerphones often
pick-up these sounds and make it hard for participants to hear the speaker.
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10.

11.

12,

13,

14.

15.

16.

17.

18.

Avoid Side Conversations - If you are participating live with other co-workers, don’t have side
conversations as it makes it hard for participants to follow along on the phone.

Avoid using your phone - If possible, do not use cell phones or other gadgets while having the
teleconference. There is a potential poor connection or static outcome that will reduce the value and
quality of the teleconference for other parties. Silence your phone as it might also ring, which can distract
other participants.

NEVER put the call on hold - When a call is placed on hold, there might be the unwanted sound that will
disturb the teleconference. This can greatly distract the other parties or disrupt the entire meeting.
Avoid eating - Although you might be within your comfort zone during the meeting, you should avoid
eating during this time. Finish your snacks or meals before joining the teleconference.

Pay attention and be active - You must be attentive during the meeting. By this, you will be able to
understand what is being discussed. Therefore, if you have some questions, you will only ask the relevant
ones and you are not far off the subject matter. In addition, if you happen to have some things in mind
that you can contribute, it will be good for the group.

Keep your table clean - Put aside all your personal items and your table should be kept clean. When in a
meeting, stuff like your phone, wallet or food may distract you and the other participants. Clean up the
mess so that you can also create a positive impression on others.

Don't answer all emails - While you’re on a teleconference, you must only answer relevant emails. This
way, you'll be productive and still in sync with other participants.

Stick to the agenda — As in any meeting, ensure that you all stick to the agenda of the meeting and that
they are all covered. Always stay on topic. By this, you'll have a successful meeting.

Be a good host - As a host, you must be on time, you have to greet each of the participants and
periodically check in with all participants to see if they have comments, suggestions or questions. Ensure
that everyone is comfortable and have a good time during and after the teleconference.

Conclusion

For a successful meeting, teleconference call etiquette must be observed.

So, keep in mind that you must be polite, confident, active and punctual.
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GUIDEBOOK FOR
BOARDS OF DIRECTORS
OF NORTH CAROLINA
NONPROFIT CORPORATIONS

(2" edition)

A cooperative project of:

Business Law Section
of the North Carolina Bar Association

and

N.C. Center for Nonprofits

ol N
a H '-?;nl NORITH CARCILINA
| /] e e
N % & BAR ASSOCIATION
M.C. Center for Manprafits SEEKIHG LIEERTY &% JUSTIGE
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Center for Nonprofits.
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GUIDEBOOK FOR BOARDS OF DIRECTORS
OF NORTH CAROLINA NONPROFIT CORPORATIONS
(2™ edition)

TABLE OF CONTENTS
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4.4 What are the disclosure obligations of tax-exempt 0rganizations? .........ccccoeveecervirecenennn. 45
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This Guidebook is not intended to give legal advice.

Please contact an attorney licensed
in your jurisdiction for legal advice.
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INTRODUCTION

Welcome to the board of directors! As a nonprofit board member, your talents and wisdom will be
appreciated — and tested. You will face challenges, and there will be successes and disappointments.
Your reward will come from working with fellow board members and the nonprofit’s staff to create
value for the people whom the nonprofit serves.

This guidebook provides an overview of your role and responsibilities as a board member of a North
Carolina nonprofit corporation. It has four parts:

e The Nonprofit Corporation — A Primer

e The Nonprofit Board — Some Essentials

e The Duties and Liabilities of Nonprofit Board Members — Take Note
e Tax Exemptions for Nonprofits — “Need-to-Know” Basics

Purpose of guidebook. The guidebook is meant as a checklist of matters for you to consider and
questions for you to ask as a nonprofit board member. Sprinkled throughout the book are pointers
describing “good practices” for nonprofit boards, along with examples drawn from the experiences of
other nonprofits. Often this guidebook will urge you to adopt formalities that you might find excessive.
These formalities are not mere ceremony — they are meant to assure that you and your fellow board
members stay focused on your mission. Observing formalities will also help to protect you and the
organization from potential liabilities.

What This Guidebook Is Not

This guidebook is intended as a resource for individuals who serve as board
members of nonprofit corporations in North Carolina. It is not meant to be a
comprehensive manual on structuring, forming, or financing a nonprofit
organization.

Nor is this book meant to give legal, accounting, or tax advice, though it
identifies when obtaining professional services will be worthwhile. Whenever
in doubt, you should seek professional advice — including through the N.C.
Center for Nonprofits’ “One-Hour Pro Bono Program,” described at
www.ncnonprofits.org.

Nonprofits in context. Nonprofit organizations are a vital part of the fabric of communities across
this country. According to recent estimates, nonprofits account for 12% of our national economy. The
IRS has tracked the growth of nonprofits over the last half century, which have multiplied twenty-fold —
from 50,000 in 1950, to 250,0000 in the mid-1960s, to more than one million by the mid-1980s, and to
1.4 million in 2006 (National Center for Charitable Statistics).

Powered by BoardOnTrack

23 of 99



Research Triangle High School - Monthly Board Meeting - Agenda - Wednesday September 18, 2019 at 5:30 PM

Nonprofits, small and large, play a growing and critical role in American life. Unlike some other
countries that leave to government the delivery of health care, arts programs, indigent services, crisis
counseling, youth programs and higher education, we have turned to private self-help — in the form of
nonprofits. And over the last decade, as government services have contracted, the importance of our
nonprofits has expanded.

Nonprofits count on volunteer leaders -- people like yourself -- to help solve the many problems we as a
soclety entrust to them. By joining the board, you have become part of the solution!
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Part 1
The Nonprofit Corporation - A Primer

This part describes —
e the nature of a nonprofit corporation
e the reasons for incorporating a nonprofit organization

e the basic nonprofit documents - articles of
incorporation and bylaws

e the ways a nonprofit can restructure itself

As a board member, you should become familiar with the organizational structure of your nonprofit.
What does it mean that the nonprofit is a corporation? How are powers distributed in the corporation?
What documents lay out corporate powers, duties, and rights?

There are many kinds of nonprofit organizations — including art museums, private schools, health care
providers, social clubs, foundations, business leagues, and homeowner associations. Despite wide
differences in their functions and operations, most nonprofit organizations choose the same legal
structure. Generally, nonprofits are organized as corporations, with a single board of directors
composed of unpaid volunteers who oversee the nonprofit’s work.

“Good Practices” Pointer

If you are considering forming a nonprofit, the following are excellent
resources for forming a nonprofit corporation:

e The N.C. Center for Nonprofits describes the initial steps in creating a
501(c)(3) nonprofit organization —
www.ncnonprofits.org/fag/HowToStartA501(c)(3)Nonprofit. pdf.

e The N.C. Secretary of State’s office has a set of instructions and forms on
its website — www.secretary.state.nc.us/corporations.

e How to Form a Nonprofit Corporation by Anthony Mancuso (8th edition,
Nolo Press 2007).

1.1 What is a nonprofit corporation?

Some “corporation” basics. A corporation is an entity recognized by law as separate from the
individuals who form it and who participate in its activities. A nonprofit corporation, like a business
corporation, requires government recognition. To obtain that recognition, the entity must go through a

process called zncorporation. 1t is not enough that people with a common purpose simply agree to act as a
corporation.
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A nonprofit corporation can be formed in North Carolina by filing a document, called articles of
incorporation, to the Secretary of State’s office in Raleigh. The articles of incorporation (sometimes called
a charter) list certain fundamental terms of the corporation. After incorporation, nonprofits must adopt
detailed rules on how the nonprofit will be run. These rules are called by/aws. In the event of a conflict
between the articles of incorporation and the bylaws, the articles prevail.

North Carolina’s nonprofit corporations statute provides for a board of directors. (In this Guidebook, we
refer to “board members” rather than “directors” to avoid confusion with the nonprofit’s chief
executive, who is often referred to as the nonprofit’s “executive director” or “ED.”) The board is
presided over by an officer of the corporation who sometimes is called the board president or the board
chair.

The board exercises corporate powers, including appointing the chief executive officer (CEO) or
executive director (ED) and other officers. The board delegates powers to officers, administrators, executives,
and s7aff who act for the corporation in its day-to-day operations. By contrast, individual board members
generally have no power to act for the corporation, except by participating and acting as a member of
the board.

Some nonprofits, particularly those that rely on membership fees, have members with voting rights that
are specified in the articles of incorporation or bylaws. One of the most common voting rights given to
members is the right to elect board members. Many nonprofits do not have members. In such cases,
the board often elects the board members and is said to be “self-perpetuating.”

“Good Practices” Pointer

As a board member, you should have a folder or binder that contains your
nonprofit's important documents (which you should keep in an accessible
location so you can refer to them easily):

a calendar of nonprofit meetings and events

the articles of incorporation and bylaws

the nonprofit's mission statement

a list of board members (including board committees and chairs) and staff
liaisons — with addresses, phone numbers, and e-mails

e the nonprofit's most recent financial statements.

Before your term of office begins, you should read the mission statement and
the articles and bylaws. You should know the corporation’s purposes, the
mechanics of board meetings and voting, and the various functions of the
officers. You should also determine whether the nonprofit has members and,
if the members have voting rights, what matters they can vote on.

North Carolina’s Nonprofit Corporation Act. The structure of nonprofits incorporated in North
Carolina is described in the state’s statute for nonprofit corporations. (The North Carolina Nonprofit
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Corporation Act, Chapter 55A of the General Statutes, is available on the website of the N.C. General
Assembly - www.ncleg.net/gascripts/statutes/Statutes.asp).

The statute specifies that a nonprofit corporation can be formed for any legal purpose. This allows
North Carolina nonprofits to engage in business activities, so long as they ultimately serve nonprofit
purposes. There is a significant limitation for charitable and religions nonprofit corporations. Charitable
and religious corporations cannot distribute their income to members, directors or officers — except to
pay reasonable salaries, and, in most but not all circumstances, as fees for services or for other value
received. Other nonprofit corporations, if creditors are not impaired, can distribute their income to
purchase membership interests from their members.

“Good Practices” Pointer

If a question arises whether the statute permits particular activities of the
nonprofit, you may be in a “gray” area where you should consider seeking
legal advice. Be aware also that some activities, even though permitted by
state statute, may affect the nonprofit’s tax-exempt status or subject a
nonprofit and its board members to penalties (discussed in Part 4).

Other organizational forms. Corporations are not the only game in town. A nonprofit can also
choose to be organized as a limited liability company (LLC), an unincorporated association, or a trust.
An LLC, like a corporation, is a separate legal entity that must file organizational documents with the
North Carolina Secretary of State. Under recently enacted legislation, an unincorporated association
offers its members and its governing body protection against individual liability similar to that offered by
a corporation or an LLC.

This guidebook focuses on nonprofit corporations, which are the most common organizational form for
North Carolina nonprofits exempt from federal income tax under section 501(c)(3) of the Internal
Revenue Code — so-called 501(c)(3) nonprofit organizations.

A taste of history. The first nonprofit corporation in the United States was Harvard College, which in
1636 the Massachusetts legislature placed under the authority of a board of 12 overseers (6 ministers and
6 magistrates) and later chartered in 1650 as a corporation with an administrative body consisting of a
president and fellows. This division of function, between an oversight board and accountable
executives, continues to this day in most nonprofits.

From the beginning, U.S. nonprofits have felt the tension between their private and public natures. Isa
nonprofit an extension of government or is it autonomous? In 1816 the New Hampshire legislature
attempted to take over Dartmouth College by passing a bill that removed the College’s self-perpetuating
board of trustees and replaced them with new trustees appointed by the governor. The deposed trustees
brought a lawsuit in state court, and the legislature responded by asserting that the College was a public
institution over which the legislature had complete authority. The state court dutifully agreed. The case
then went to the U.S. Supreme Court, where Daniel Webster argued that the state law was an
unconstitutional interference with contract — namely, the College’s original charter. In a landmark
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decision by Chief Justice John Marshall, the U.S. Supreme Court held that the charter, which had been
the basis for persons making charitable donations to the College, was binding and the legislature could
not interfere with it. In short, the public will could be expressed not only through government
institutions, but also through private associations.

Although the Jeffersonian view — that private charitable and educational institutions are accountable to
government — lost in the Dartmonth College case, this view has flourished in the last several decades.
Courts have imposed greater duties on nonprofit board members; the Internal Revenue Code has
imposed conditions (such as nondiscriminatory policies) on nonprofits seeking tax-exempt status; and
some state statutes even authorize state attorneys general to gauge the “charitableness” of exempt
organizations.

1.2 Why are nonprofits formed as corporations?

Forming a nonprofit as a corporation — rather than as a limited liability company, unincorporated
association or trust — creates a number of desirable corporate attributes.

Separate entity. Once incorporated, the nonprofit becomes a recognized legal entity, separate
from the individuals who carry out its operations. The corporation has a life of its own and
continues as individual members come and go. The nonprofit corporation can enter into
contracts, hold property, sue and be sued — just like any other person. A corporate employer
can offer employee benefits such as health insurance, group life insurance, and retirement plans.

Limited liability. The corporation’s board members, officers, staff, and members are not
personally liable for the corporation’s obligations. In most situations, participants in the
nonprofit are insulated from liability for the corporation’s contracts or the negligence of its
employees or agents.

Governance structure. An incorporated nonprofit adopts the structure of a “nonprofit
corporation,” with all the powers and rules that nonprofit corporate law lays out for such
entities. Under North Carolina law, for example, a nonprofit corporation can do most things a
for-profit corporation can do, except distribute surplus funds in the form of dividends. Surplus
funds must remain in the nonprofit, for use in its operations and programs.

Choosing the corporate form also simplifies a non-profit’s tax-exempt status, since the IRS has clearer

guidelines for recognizing tax-exempt status and determining compliance with tax-exemption rules for
corporations than for the other organizational forms.
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Example

The nonprofit’'s van runs over a neighbor’s flower garden — and the employee
who drove the van is found to be negligent. The corporation can be liable, and
also the employee who drove the van, but normally the corporation’s board
members are not liable and their individual assets cannot be seized to satisfy
the judgment.

Volunteer’s liability. Limited liability has become important as nonprofits become more exposed to
litigation risks. For example, following a trend in other states, North Carolina no longer recognizes the
doctrine of “charitable immunity” which made charitable nonprofits immune from lawsuits arising from
injuries caused by employees or agents (including volunteers). North Carolina law still provides
immunity for nonprofits and volunteers in cases of non-vehicular civil liability when the volunteer acted
in good faith and was reasonable under the circumstances, except to the extent liability insurance covers
the volunteer’s negligence.

“Good Practices” Pointer

Legally, volunteers are agents of the nonprofit, and their negligence can bind
the corporation. Just because the volunteer was uncompensated does not
exonerate the nonprofit. The board should make sure that volunteers are
trained and supervised. It may also be useful to check whether the
corporation’s insurance covers the organization for actions of volunteers.

State licensing of charitable solicitations. As a general matter, nonprofit corporations (once
incorporated) may conduct their operations in the state without further state filing requirements. There
is, however, one licensing requirement. North Carolina regulates the solicitation of charitable
contributions. Absent an exemption, any nonprofit that plans to solicit charitable contributions or
engage in charitable sales promotions must first obtain a license. (Exemptions exist for religious and
educational institutions, hospitals, hospital foundations, non-commercial radio and TV stations, qualified
community trusts, volunteer fire departments, rescue squads, emergency medical services, YWCAs,
YMCAs, and continuing care facilities.)

Licensing is required even if the soliciting is done by non-professional fundraisers, such as the
nonprofit’s board members and staff. A license can be obtained from the Charitable Solicitation
Licensing Section of the Office of the Secretary of State. (Nonprofits that receive less than $25,000 per
year in contributions are exempt from this licensing requirement, so long as they do not compensate
their board members, officers, fundraisers, or solicitors.)
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1.3 What should the articles of incorporation and bylaws contain?
Here is a checklist of what you should find in the corporation’s articles of incorporation and bylaws.

Articles of incorporation. North Carolina’s Nonprofit Corporation Act requires that the articles of
incorporation contain the following information:

e the corporation’s name

e astatement whether the corporation is a “charitable or religious corporation”

e the name of the registered agent (the person who receives legal notices for the corporation)
e the address of the registered office (for official correspondence)

e the address of the principal office (the main place of operations)

e astatement whether the corporation has members

e provisions for the distribution of assets on dissolution

e the name and address of the incorporators

Purposes. The corporation’s statement of purpose, though not required under North Carolina
law, is important for its tax-exempt status. For 501(c)(3) organizations, the articles of
incorporation must state expressly that the corporation’s purpose is one or more of the
following: “‘charitable,” “religious,” “educational,” “scientific,” “literary,” or “lessening the
burdens of government,” and also should articulate the particular purposes for which the
nonprofit is organized and operated. If the nonprofit’s mission changes significantly, it is
important to amend the articles to reflect the changed purposes.

2 <«

Members. If the nonprofit has members, this will be stated in the articles. Under North
Carolina law, simply stating that the corporation has members does not define their rights and
duties. The members’ voting and informational rights (if any) must be specified in the articles of
incorporation or bylaws.

Distribution of assets on dissolution. The final stage in a nonprofit’s life is “dissolution” —
the process by means of which the legal existence of the corporate entity ceases. A statement in
the articles of incorporation describing how assets will be distributed on dissolution is important
to assure recognition of tax-exempt status. Under North Carolina law and the Internal Revenue
Code, a “charitable or religious corporation” may distribute its assets only to another “charitable
or religious corporation,” another 501(c)(3) nonprofit organization, or to federal or state
government. This ensures that assets meant for charitable or religious purposes remain
dedicated to the original intent of the dissolving nonprofit.

Powers. Generally, a nonprofit corporation can do anything a for-profit corporation can do,
except distribute surplus funds in the form of dividends. Specific restrictions may be necessary
to qualify for 501(c)(3) tax-exempt status — for example, limits on distributing net earnings,
paying only reasonable compensation, not engaging in su#bstantial lobbying activities (although
501(c)(3) nonprofits can lobby within limits), and not participating in political campaigns.
Unless stated otherwise in the articles of incorporation, a nonprofit corporation has perpetual
life.
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Requirements for 501(c)(3) organizations. To qualify for 501(c)(3) tax-exempt status,
nonprofits must include provisions in their articles of incorporation that provide: (a) no part of
net earnings will inure to the benefits of the nonprofit’s directors, officers, members, or any
other private person; (b) no substantial part of its activities will be attempts to influence
legislation; (c) it won’t, directly or indirectly, participate in, or intervene in any political
campaign on behalf of, or in opposition to, any candidate for public office; and (d) it has no
authority to issue capital stock. For private foundations, the articles should acknowledge that
the organization will abide by the rules for private foundations set forth in Sections 4941-
4945 of the Internal Revenue Code.

Additional optional provisions. The articles can include additional provisions on such matters
as indemnification of board members and officers, limitations on director liability, and any
limitations on rights and powers of members. Generally, any amendments to the articles must
be approved by the board and, in a membership nonprofit, also by the voting members.

Bylaws. The bylaws lay out the nonprofit’s internal rules. They are not filed with the Secretary of State,
and there are no requirements on what they contain, except that they must be consistent with the articles
of incorporation. Typically, bylaws will contain the following provisions:

Purpose. The statement of purpose typically will be the organization’s mission statement.
These purposes should be consistent with those articulated in the articles and should be
amended (along with the articles) if the nonprofit’s mission changes significantly.

Principal offices. The bylaws should state the address of the current principal office. This
should be amended if the nonprofit moves its offices.

Members. If the nonprofit has members, and if the articles of incorporation do not specify the
rights of the members, the bylaws should specify their rights. Under North Carolina law,
members of nonprofit corporations have no rights other than those provided in the articles and
the bylaws. If the members have voting rights, there should be procedures that address how
members vote, on what matters, and how much notice is required.

Board members. The bylaws should describe the number of board members (or the range for
the number of board members), any qualifications required, and the procedures for board
meetings, including notice requirements. Under North Carolina law, only one board member is
required, but it is good practice to have at least 5-7 board members. The bylaws should also
specify the names, functions, and powers of board committees. Sometimes the bylaws will
contain (or repeat) the provisions on indemnification of board members and officers.

Officers. The bylaws should specify the nonprofit’s officers and their functions — such as
executive director, president (or chair), vice president (or vice chair), secretary, and treasurer.
North Carolina law permits one person to hold multiple officer positions simultaneously, but it
doesn’t permit the individual to act in more than one capacity where the authority of two or
more officers is required. Generally, even on a very small board, it is good practice to have a
separate president or board chair and treasurer. It is important to specify their functions to make
clear who has the authority to enter the nonprofit corporation into binding contracts and other
transactions with third parties. Often, the executive director will have the authority to enter into
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small contracts, but the board must approve transactions exceeding a certain dollar amount.

Conflicts of interest. The bylaws should specify the nonprofit’s rules and procedures for
conflict-of-interest transactions involving board members, executives, staff, and volunteers —
such as the sale of goods to the nonprofit or the use of nonprofit property. In addition, the
nonprofit should have a written conflict-of-interest policy applicable to its board, executives,
staff, and volunteers. Board members should understand the policy before agreeing to serve,
and all affected persons should sign the policy and provide written notice of any actual or
potential conflicts of interest upon beginning service and afterward on an annual basis.

General provisions. The bylaws should specify the nonprofit’s fiscal year and describe how the
bylaws can be amended (typically requiring board approval and member approval for at least
some types of bylaws amendments in membership nonprofits). Bylaws, which in general are
casier to amend than the articles of incorporation, are frequently amended. The version you
read should have a date with an indication of when it was last amended.

“Good Practices” Pointer

Sample articles of incorporation and bylaws are available on the Internet.
Forms related to North Carolina nonprofits can be found at:

o N.C. Secretary of State’s website -
www.Ssecretary.state.nc.us/corporations/

e N.C. Center for Nonprofits’ website -
www.ncnonprofits.org/fag/HowToStartA501(c)(3)Nonprofit.pdf

1.4 How can a nonprofit restructure itself?

Nonprofits, like for-profit businesses, live in a world of change. As funding shifts or needs change,
nonprofit boards should periodically reassess their mission, strategy, and service niche. When this
happens, it may become apparent that the nonprofit should undertake a fundamental change. But
restructuring may not be easy, since it sometimes involves acknowledging that the nonprofit faces a
financial or programmatic crisis. What are the restructuring options?

Fiscal sponsorship allows an established nonprofit to act as “host” for a new 501(c)(3) nonprofit
project. In this way, charitable funds can be directed to nonprofit activities while the nonprofit develops
an organizational structure. The established nonprofit must exercise oversight, since it becomes
financially and legally liable for the project it is sponsoring. Sometimes the new project will become a
separate nonprofit corporation; other times it will be absorbed into the established nonprofit or another
nonprofit, or it may prove not to be viable.

10
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“Good Practices” Pointer

If the nonprofit plans a major change in its use of assets that are subject to
restrictions by donors, it may be necessary to obtain permission from the N.C.
Attorney General’s office and the N.C. Secretary of State’s office. You might
want to consult an attorney. Sometimes permission can be obtained
informally, other times it may be necessary to bring a so-called cy pres
(equitable interpretation) proceeding in court so any original limitations can be
re-interpreted according to their general intent.

Collaboration through consolidating functions has become more common. For example, a group of
community health-care clinics might decide to lower costs by sharing back-room functions (management
information, billing, human resources, contracting) while continuing to serve their own geographic
constituents. Collaboration is often challenging because of differences in organizational cultures and the
fear of losing control. Building trust and understanding between nonprofits takes time, but
collaboration can, in some cases, be the key to accomplishing a joint mission.

Joint ventures are a formal collaboration in which nonprofits enter into defined-purpose undertakings
with other organizations. For example, three nonprofits that provide foster care for troubled children
may form a new nonprofit corporation or limited liability company in which they are the only members.

As members in this nonprofit, they share capital costs while reducing competition and their own risks.

A business combination changes a nonprofit’s legal status — combining the functions, assets and
liabilities of two (or more) nonprofits. Inevitably, there is a change of control to the surviving board. A
business combination can be accomplished in a number of ways:

Formal merger. Nonprofit A and Nonprofit B agree to combine into a new entity, Nonprofit
C (surviving corporation). As a result, all of the assets and liabilities of A and B transfer
automatically to C, and A and B disappear. Filings must be made with the Secretary of State.
Moreover, since C is a new entity, a new tax-exemption recognition must be obtained from the
IRS and the N.C. Department of Revenue. (This might also be accomplished by having A merge
into B which becomes the surviving entity.)

Transfer of assets. Nonprofit X transfers its assets and liabilities to Nonprofit Y. After the
transfer, X ceases operations and dissolves. Y (now expanded) continues to operate. In this
way, Y never changes its legal personality, which avoids having to obtain a new tax exemption
and generally preserves Y’s existing contracts and debt obligations. Structuring the transaction
as a transfer may avoid triggering a call of Y’s debt, which often happens in a formal merger. A
dissolution is also cheaper and simpler than a formal merger.

In any restructuring of a “charitable” or “religious” nonprofit, North Carolina limits who can be merger
partners and sometimes even requires that the merger plan be submitted to the Attorney General for
that office’s consent. Similarly, a “charitable” or “religious” nonprofit that wishes to sell or transfer all
or substantially all of its assets must provide the Attorney General with prior notice.

11
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Example

In 1992 the board of trustees of the University of Connecticut at Bridgeport
agreed to have control of the college pass to the Professors World Peace
Academy, an entity controlled by Korean cultist Sun Young Moon. Various
alumni, faculty and trustees asked a Connecticut court to annul the takeover.
The Connecticut Supreme Court ruled that since the attorney general had not
intervened on behalf of the public to oppose the takeover, the plaintiffs lacked
standing to challenge the board’s actions.

Even when restructuring makes sense, there may be other considerations — nonprofit leaders and
executives may not want to give up autonomy, or the board might have a clinging sense of ownership.
Nonprofit boards and staff should be aware of these emotional (and understandable) concerns and be
willing to listen and accommodate.

Liabilities in a restructuring. In for-profit corporations, which have seen a significant increase in
takeover activity in the last 20 years, courts have developed a deep body of law. This has not happened
for nonprofits — creating uncertainty about the standards that apply when the board fundamentally
restructures the nonprofit. In one respect, however, North Carolina law is clear. Nonprofit board
members can become personally liable if they vote or assent to distributions in liquidation without
discharging or providing for known or reasonably known obligations of the corporation.

12
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Part 2
The Nonprofit Board - Some Essentials

This part describes:
e the selection of board members for nonprofit boards;
e the composition of nonprofit boards;

e the functions of nonprofit boards (and committees);
and

e the conduct of nonprofit board meetings.

As a board member, you should understand how board membership is decided, why you are on the
board, and how nonprofit boards function generally. You should be aware of your nonprofit’s mission
and purposes, the allocation of powers between the board, its committees and the nonprofit’s executives,
and how executive compensation is set. You should also know how board meetings are scheduled,
conducted, and documented.

2.1 How are nonprofit board members chosen?
How nonprofit board members are chosen depends on the type of nonprofit corporation:

Membership nonprofits. In a nonprofit membership corporation, the members with voting
rights usually elect board members just as shareholders in a for-profit corporation elect directors.
Usually, the election is conducted at an annual meeting, according to procedures specified in the
bylaws. By law, the members must receive notice before the meeting. At the meeting, a slate of
candidates is presented, and those candidates with the most votes are elected. Many membership
nonprofits also conduct elections by mail ballots.

Non-membership nonprofits. Many nonprofits do not have members. Usually, these boards
are “self-perpetuating” — that is, incumbent board members elect or re-elect those who serve as
board members. Nomination and election procedures are usually specified in the bylaws.

“Good Practices” Pointer

If the nonprofit has voting members, it is essential to have an accurate and
current list of members. (This is one of the biggest compliance problems in
membership nonprofits!) This list should be updated on a regular basis, at
least annually when notice goes out for the election of board members. The
list should include only members with voting rights, as described in the
corporation’s articles and bylaws. Be careful that the list does not include
simply donors or friends, people who technically have no voting authority.

13
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Period of service. In most cases, board members are elected for a fixed period of service specified in
the articles of incorporation or in the bylaws. Often, board members serve two- or three-year terms.
The board terms can be staggered so that only one-half or one-third of the board is up for election each
year. This creates greater continuity on the board.

“Good Practices” Pointer
New board members should receive a binder with copies of the following:

e basic corporate documents (articles of incorporation, bylaws and mission
statement)

e minutes of the board for the prior year

e an explanation or summary of the nonprofit’s “directors and officers” liability
insurance policy (if there is none, an explanation of why)

¢ financial reports for the prior year (including Form 990)

o alist of current board members and key executives (including contact and
biographical information);

e alist of committees and committee members

e information about the corporation’s outside accountants and lawyers

Annual orientations for incoming board members are highly recommended. At
a minimum, the new board member should have a conversation with the
nonprofit's board chair and its chief executive about current issues and plans,
as well as long-range objectives.

Number of board members. The number of board members should be stated in the bylaws.
Sometimes the number is fixed. Other times the number can be set by the board, subject to a minimum
and maximum. In either case, the board should be sure the correct number of board members is serving.
North Carolina law permits a one-person board, and the single director’s act constitutes board action.
Principles & Practices for Nonprofit Excellence: A Self-Help Tool for Organizational Effectiveness, a project of the
N.C. Center for Nonprofits, recommends no fewer than 5-7 board members.

Special categories of board members. Board members may be on the board because of another
position they hold — in that case, they are called ex gfficio board members. For example, the articles of
incorporation or bylaws may specify that the corporation’s executive director is automatically a director,
by reason of his or her office. Does an ex gfficio board member have full director rights, including the
right to vote? Or is the ex gfficio board member just an honorary or political position? That depends.
The bylaws should define the rights and duties of any ex gfficio board member.

Sometimes people designated as “board members” are not true board members, but instead attend board
meetings in a special non-voting capacity. For example, “honorary,” “life,” or “emeritus” board
members typically do not have voting rights, do not count toward a quorum at meetings, and do not
count toward the minimum or maximum number of directors on the board. Instead, they are invited to
attend meetings and may be permitted to participate in meeting discussions and even to state how they
might vote, if they could. The bylaws should specify the rights of these non-voting board members.

14
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Board members as legal counsel. Sometimes the nonprofit will want to seek legal counsel, including
from a lawyer who serves on the board. Nonprofits should recognize that retaining a board member as
legal counsel can create conflicts of interest and reduce counsel’s independence and objectivity. A board
member who acts as legal counsel may also jeopardize the privileges of the attorney-client relationship
(such as confidentiality) when the board member wears both the hat of attorney and of board member.

“Good Practices” Pointer

Sometimes the board will open its meetings to non-board members, such as
honorary board members, special presenters, or even community members.
The board should realize that the presence of non-board members at the
meeting may jeopardize the attorney-client privilege if the board consults with
legal counsel about matters affecting the nonprofit. If there will be discussions
with legal counsel, it may be a good idea to ask any non-board members (and
even staff without an interest in the matter) to leave the meeting and to hold
the meeting in executive session. This also applies to confidential documents
meant as communications between the nonprofit’s attorney and the board.

Removal of board members. Board members may be removed in accordance with statutory
procedures, or in accordance with procedures set out in the bylaws that do not conflict with the statute.
The statutory procedures vary depending on whether board members are elected by members or the
board. For example, directors elected by the board may be removed by a majority of directors then in
office — subject to any provision requiring a greater vote or other limitation in the articles of
incorporation or the bylaws.

The articles of incorporation or bylaws sometimes specify that a board member who misses a specified
number of board (or committee) meetings is removed from the board automatically. In these
circumstances, however, it may be advisable for the board chair to ask a board member who has failed in
his or her duties or attendance to resign. The resignation should be in writing and directed to the
president/chair of the board.

Compensation of board members. Nonprofit board members normally serve without compensation.
Although North Carolina law allows for director pay, most nonprofits only reimburse board members for
necessary expenses (such as travel to board meetings and lodging). This avoids questions of improper
personal benefits. Also, the statutory immunity available to volunteer board members is lost if the board
member is paid for service on the board.

Board members of nonprofit subsidiaries. Sometimes nonprofit corporations will allocate nonprofit
operations and activities among subsidiaries — that is, separate nonprofit corporations whose board is
elected or appointed entirely by the parent nonprofit. For example, a nonprofit hospital might decide to
place its air ambulance service in a separate nonprofit corporation. To maintain control, the air
ambulance board members would be chosen by the nonprofit hospital, typically in its capacity as sole
member.
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2.2 Who can (and should) be on the board?

Director qualifications. The articles of incorporation or bylaws may specify director qualifications.
Board members of a North Carolina nonprofit need not be residents of the state or members if the
nonprofit is a membership corporation, unless the articles of incorporation or bylaws require it.

Type of director. Even if a person satisfies the formal qualifications (if any) for a board member,
choosing the right persons for the board is critical to your nonprofit’s success. The answer may depend
on the nonprofit’s stage of life. Depending on where a nonprofit is in its organizational development,
the need for different types of board members who bring the appropriate expertise will change. The
seven stages of nonprofit life cycles include the idea, start-up, growth, maturity, decline, turnaround, and
terminal stages. An excellent resource is Nonprofit Lifecycles: Stage-Based Wisdom for Nonprofit Capacity by
Susan Kenny Stevens.

Diversity. Board members with diverse backgrounds, expertise, and perspectives can make points and
ask questions that the rest of the board has never considered. Diversity includes characteristics like race,
ethnicity, and gender, but also encompasses other factors as well. A nonprofit board should include at
least one individual with knowledge of accounting and other financial topics. Nonprofits may wish to
include individuals with legal or business expertise, and they may seek representation from the private,
public, and nonprofit sectors. Individuals who have been served by the nonprofit, or other stakeholders
of the nonprofit, can often make unique and important contributions to the board. Finally, the presence
of diverse philosophical perspectives can challenge shared assumptions and stimulate new approaches to
problems.

2.3 What are the functions of a nonprofit board?

Knowing the nonprofit’s purposes. You should know your nonprofit’s purposes and the
constituencies it serves. That is, what does the nonprofit do and for whom?

You can find a general statement of the nonprofit’s purposes in the articles of incorporation and the bylaws.
In addition, the organization should have a mission statement to provide clarity and focus. You should be
familiar with these documents.

“Good Practices” Pointer

If there is no document that clearly states the nonprofit's purposes, you should
urge that one be created. It should summarize the organization’s reasons for
existence in a few focused sentences. This helps give direction to the
nonprofit and avoids misunderstandings about the purpose of the collective
enterprise. Brief mission statements for specific projects (consistent with the
nonprofit's main mission) also are useful to identify a consensus of what the
project is meant to accomplish and for whom.
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What should be in a mission statement? That depends. For fixed-purpose nonprofits (like a homeless
shelter), the mission statement should be consistent with its articles of incorporation and specify who is
being served and in what ways. For broader-purpose nonprofits (like local community organizations) the
mission statement identifies the general constituency being served and the kinds of services being offered.
A mission statement also serves as a promotional tool to be used with the organization’s many
stakeholders.

“Good Practices” Pointer

Mission statements, like nonprofits themselves, should not remain static.
Principles & Practices for Nonprofit Excellence: A Self-Help Tool for
Organizational Effectiveness recommends that “as part of ongoing planning
and with input provided by the organization’s stakeholders, the mission
statement should be evaluated periodically by the board against the
organization’s current activities.”

Board’s authority over nonprofit. According to North Carolina law, “all corporate powers shall be
exercised by or under the authority of, and the affairs of the corporation managed under the direction of,
its board of directors.” This means that individual board members do not have the power to act for the
corporation (unless the nonprofit has only one board member). The board’s power is the cornerstone of
corporate law.

The board is not expected to operate the nonprofit’s day-to-day operations. These tasks are delegated to
nonprofit executives, staff, and sometimes outside agents. The board is responsible for overseeing these
persons and their activities.

As a general rule, nonprofit boards must meet in order to act. To encourage collegial decision-making,
North Carolina law generally requires that board decisions be made during board meetings. Meetings can
be conducted in person or through electronic means, so long as all “present” can simultaneously hear
each other during the meeting — as on a telephone conference call. The one exception to the meeting
rule is that board action can be approved by the board members’ #nanimons written consent, unless the
articles of incorporation or bylaws do not permit this.

“Good Practices” Pointer

As a board member, you should feel free to contact the nonprofit's chief
executive if you have questions or concerns. It is inappropriate, however, to
undercut his or her authority by contacting other staff members about nonprofit
operations. If you volunteer with the nonprofit, you should see yourself as no
different (or more important) than any other volunteer.

Rights to information. To carry out their functions, board members are entitled to information about
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the nonprofit. Generally, nonprofit board members have a right to inspect, for reasonable purposes and
at reasonable intervals, the corporation’s books and records. The board member may ask the nonprofit’s
chief executive to have the data compiled. The board may give information about the nonprofit to an
accountant or attorney hired to provide professional advice, but should do so with the knowledge of the

chief staff executive (unless there is reason to suspect financial or other impropriety).

Board committees. Nonprofit boards frequently do their work through committees that are formed by
the board. The purposes, powers, and limitations of any committee should be stated in the bylaws or
board resolution. Under North Carolina law, a board committee must have at least two members to have

the authority of the board on any matter. There are three kinds of board committees:

18

Special committees. These can be advisory or created with limited powers for a specific
purpose. For example, a special committee (sometimes called ad hoc) might be asked to
recommend whether to rent new office space, to plan a special year-end gala, or to represent the
nonprofit before the state housing authority.

Standing committees. These are committees that the board uses to allocate and discharge its
functions. Permanent standing committees (such as Executive, Finance, Human Resources,
Investment, Membership, Nomination, Planning, and Audit) should be authorized in the bylaws.
Especially important are the Finance, Nomination, and Audit Committees.

The Nomination (or Board Development) Committee may be charged with
recommending new or continuing board members, recommending the midterm removal of
board members in unusual circumstances, suggesting expansion and contraction of the
board, and recommending committee composition.

The Finance Committee is often responsible for monitoring the cash flow and overall
financial health of the nonprofit, including working with staff to prepare an annual budget
for board approval and developing financial plans for the future. the Finance Committee
should be composed of non-employee board members who have the appropriate expertise
and independence, but should include the CEO/ED and/or the chief financial staff member.

The Audit Committee is especially important, particularly in the wake of several widely-
publicized accounting scandals in recent years. The Audit Committee oversees the
accounting and auditing practices of the nonprofit. It is responsible for retaining and
consulting with outside auditors, reviewing the audit report and other financial statements,
and approving internal procedures and controls. This committee should be composed solely
of non-management directors and should be independent of the Finance Committee.

The Investment Committee (particularly useful for nonprofits with endowments or large
cash reserves) is often charged with overseeing the nonprofit’s funds and ensuring that the
organization is in compliance with applicable legal standards governing the management of
the corporation’s funds.

Rotating new members into these committees protects against complacency.

The Executive Committee often includes all officers and sometimes the chairs of standing
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commiittees, as well as the CEO/ED. The Executive Committee generally has the most of
the powers of the board to act between board meetings. By law, the Executive Committee
cannot be delegated certain significant matters such as the election of officers, appointment
of committee members (even to fill vacancies), distribution of assets, dissolution or merger,
sale of substantially all of the assets, or amendments or repeal of the corporate articles of
incorporation or bylaws. The board should be informed of any actions taken by the
Executive Committee since the last board meeting.

Committee members, particularly if the board has delegated power to the committee, generally have the
same rights as board members to notices of meetings, quorum requirements, access to information, and a
right to record dissent. The directorial duties of care, loyalty and obedience (discussed in Part 3) apply
also to committee members. Committees should keep minutes of their meetings and provide reports to
the board as requested.

“Good Practices” Pointer

To be effective, committees should be small (3-7 members). This assures that
committee members take their role seriously. Committee membership should
not be a political “perk,” but should be based on a person’s ability and
willingness to carry out the committee’s functions. Every year, the board chair
should review the committee structure to identify which committees are
authorized and functioning, whether they are operating within their prescribed
powers, whether they are making proper reports, and whether there are any
functions that should be delegated to other committees or returned to the
board.

Committees may include non-board members, but in such a case the committee’s powers should only be
advisory. To have power to make decisions that bind the nonprofit, the committee should be composed
only of board members.

Sometimes nonprofits will form advisory boards (or boards of advisors) to provide the board with input
from the communities they represent. Advisory boards may make recommendations that will be
attributed to the nonprofit. Their membership and purposes should be chosen with care.

Financial oversitght. Although standing committees may have specific responsibilities relating to the
nonprofit’s finances, every board member should be familiar with the financial health of the organization.
Board members should review and seek to understand the nonprofit’s balance sheet, income statement,
statement of cash flows, and other financial documents. Financial statements are often based on a set of
assumptions, including those involving future revenues and expenses, and board members should ensure
that those assumptions are reasonable.

Setting executive compensation. One of the most important —and sensitive — functions of the board
is setting compensation for the nonprofit’s top executive. Finding the right balance between faitly

compensating the executive for his or her services and being a steward of the nonprofit’s finances is not
easy. Many nonprofits, particularly larger ones, have a Personnel (or Human Resources) Committee that
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receives and evaluates the chief executive’s performance, reviews comparative data, and recommends
compensation packages to the board. The entire board then reviews the recommendation and approves

(or modifies) the final packages.

Discussions and recommendations on compensation are generally confidential. The CEO/ED is often
responsible for working within a board-approved budget to set salaries for the nonprofit’s staff. This is a
responsibility of the CEO, who may seek advice of the board. The board should resist the temptation to
micro-manage this function. It is reasonable for the board to estimate staff salary ranges and direct the

Example

Executive compensation of nonprofit executives has been controversial. Pay
should be related to performance (as measured by stated goals) and based on
comparisons of similar executives in other nonprofits.

In 1992, the President of United Way of America, William Aramony, was forced
to resign after reports that he had misused the nonprofit's money to pay for
vacations, luxury apartments, and other benefits for himself and his teen-age
girlfriend. His earnings of $463,000 in salary and benefits took many by
surprise, including state prosecutors. Mr. Aramony was eventually convicted
on 25 felony counts of looting United Way of America to subsidize his
high-flying lifestyle that included lavish European vacations and gambling trips.
He was sentenced to seven years in prison.

In response to this and other selected stories of compensation abuse in
nonprofits, Congress enacted a law in 1996 that allows the IRS to assess a
penalty against nonprofit executives who receive excessive salaries and
benefits, as well as against the nonprofit board members who approved the
arrangements. These “intermediate sanctions” are meant to give the IRS more
oversight of nonprofit pay. Before the new law, the IRS could only revoke the
tax-exempt status of the organization — a somewhat ill-suited tool.

CEO/ED to work within these limits.

Publicity. Public statements — such as annual reports, brochures, and press releases — are an important
way for the nonprofit to maintain a public presence. Public statements on controversial subjects not only
raise public-relations issues, but may create legal liability if they contain misrepresentations or impugn

reputations.
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“Good Practices” Pointer

Public statements should be reviewed with care. The legal and practical
implications of public statements on employees, volunteers, and donors should
be considered. The nonprofit should have a procedure that specifies those
officers responsible for approving public statements, as wells as their content
and timing.

Fundraising. Raising money is one of the primary tasks of a nonprofit board of directors. Board
members should be actively involved in the fundraising process, working in collaboration with staff. All
board members should make a financial contribution, however small, to the nonprofit. There are other
ways for board members to contribute to fundraising efforts, such as identifying prospective donors,
making introductions, or writing letters or making phone calls to acknowledge gifts. Fundraising efforts
also require board members to fulfill an oversight function, ensuring that money is raised in an ethical
manner and in compliance with laws regulating fundraising activities (which 46 states, including North
Carolina, have passed).

No one board member model. The life of a nonprofit is always changing — which usually is a good
sign. Your role as a board member may depend on the nonprofit’s stage of development. For a young,
emerging nonprofit, you may be expected to perform particular tasks or to advise the nonprofit’s leader.
If the nonprofit is more mature, you will probably take on an oversight and policy role. In a large
nonprofit, your role may be institutionalized. That is, the job of nonprofit board member comes in many
flavors and sizes.

2.4 How does the board conduct meetings?

Nonprofit boards act at meetings. In fact, board actions taken outside of meetings are invalid, unless all
the board members have given their written consent. You should know how board meetings are
scheduled, conducted, and documented.

Scheduling of meetings. There is no legal requirement on how often the board must meet. But the
board, whether large or small, should meet regularly. For many boards, the meeting schedule may be
fixed at the beginning of the year so board members can place the meetings on their calendars. For other
boards, board members may decide at each board meeting when to hold the next meeting. In either
situation, a regular meeting schedule (every quarter or every month) is important for the board to exercise
its functions.
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“Good Practices” Pointer

Not only are regularly scheduled meetings important, but there should be
regularity in the written information that the board receives. This includes an
agenda for the board meeting, minutes of the last meeting, any resolutions to
be proposed, financial reports, committee reports, program reports, and so on.
This information should go to all board members. The bylaws may specify a
minimum amount of time prior to the meeting that board members should
receive the information. Good practices recommend at least two weeks so
that board members will have time to review the materials. As a director, you'll
want to make sure you do.

All board members are entitled to advance notice of all board meetings. Notice for regular meetings can
be contained in a schedule of meetings for the year. Notice of special meetings must be sent at least five
days before the meeting, unless the articles of incorporation or bylaws specify a different period. Under
North Carolina law, special meetings can be called by the board chair or president, or at least 20% of the
current directors, unless the articles or bylaws provide otherwise.

Meeting rule. Board members must be present in person at board meetings. You cannot give your
proxy or appoint another person (even another director) to represent you. Why is this? The idea is that
the board considers and makes decisions as a group. Itis more than the sum of its individual parts. Each
board member, including you, is on the board to contribute unique perspectives and values, thus
strengthening collegial decision-making. Moreover, you cannot delegate your fiduciary duties to another
person.

“Good Practices” Pointer

If not in the bylaws already, the board should consider adding a policy that
board members are expected to attend a specified percentage of meetings.
The bylaws can specify that failure to attend the requisite number of board or
committee meetings would permit, or even require, the removal of the director.
The board might consider offering an “honorary” board membership to valued
persons who have difficulty regularly attending meetings.

Can board members be “present” by telephone or other electronic means? North Carolina law allows
this so long as all board members participating may “simultaneously hear” each other during the meeting.
For there to be a valid board meeting, there must be a quorum present equal to at least a majority of the
board members in office. (The articles and bylaws can authorize a smaller quorum, but it must be at least
one-third of the board members in office.) In addition, there must be a quorum present at the time any
board action is taken for the action to be valid.
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There is one exception to the meeting rule. In some circumstances, it may be necessary or convenient for
the board to take an action without a formal meeting. North Carolina law allows board members to act
without a meeting, so long as each director consents to the action in writing. Unanimous written consent
might be used when time is of the essence and all the board members cannot be brought together, or for
routine matters when discussion is not needed. It is good practice for the board at its next regular
meeting to ratify any action that had been taken by unanimous written consent.

Rules of procedure (and minutes). There is no mandated procedure for conducting nonprofit board
meetings (although many nonprofits provide in their bylaws that meetings are governed by the then-
current version of Robert’s Rules of Order), except that each director has one vote, and the affirmative
vote of at least a majority of the board members present at the meeting is the minimum necessary for
most board actions. The articles of incorporation or bylaws may require a higher threshold, or
“supermajority.” Moreover, the nonprofit corporations statute requires a higher threshold for certain
specific types of actions — for example, an amendment to the bylaws must be approved by a majority of
the individuals #hen serving as directors, not just a majority at the meeting. The board may adopt whatever
rules are appropriate to its size and membership. Nonetheless, there should be a standard agenda and
some formality in dealing with important matters. Itis the role of the boatd chair/president to conduct
the meeting.

“Good Practices” Pointer

You should speak your mind at meetings, but be courteous and civil.
Communicating false and harmful things about others could make you liable
for defamation. North Carolina provides a “qualified privilege” for nonprofit
board members, so long as the board members’ communications are made in
good faith on a subject appropriate to their role in the nonprofit and only to
others with similar roles. This means you can share information about an
employee, volunteer, or donor with others who have a need to know, provided
you do not know the information is false and you believe that sharing the
information is useful to the organization.

If you disagree with an action proposed at a meeting, you should state your disagreement and vote against
the action. If you do not, North Carolina law deems your silence to be assent. If you disagree with an
action, you should have your negative vote recorded or your dissent entered in the minutes of the
meeting. You can also file a written dissent with the meeting’s secretary before adjournment or forward
it by registered mail to the secretary immediately after adjournment.

For each meeting, there should be a secretary who will be responsible for preparing minutes of the

meeting. Usually, this will be the person holding the office of secretary, but it need not be. Important
actions should be presented as a formal resolution and the vote recorded in the minutes.
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The minutes of every board meeting (or meeting of the executive committee exercising board powers)
should be prepared and made available to the board for approval at its next meeting. The minutes should
then be kept in a “minutes binder.” As a board member you are entitled, on request, to receive and

“Good Practices” Pointer

The minutes of each meeting should —

state the date and location of the meeting, indicate whether the meeting is
regular or special, and describe how notice of the meeting was given

list the board members and others present at the meeting, including a note
of any late arrivals or early departures

summarize in chronological order the matters discussed, with headings for
easy reference (such as “Approval of minutes”)

state clearly any matters presented for board approval, and the specific
action taken by the board (generally the vote count need not be recorded);
note specific votes against board action, whenever a director asks that her
abstention or dissent be recorded

refer to any documents presented at the meeting, with significant
documents attached to the minutes

review minutes of past meetings.

Open meetings. Generally, the board may decide whether to open its meetings to people other than
This means that these individuals may attend meetings only at board invitation.
Sometimes there may be specific obligations to have an open meeting. This may be true if the nonprofit
receives public monies and is subject to government “sunshine laws,” which require certain meetings be
open to the public. This may also be true in some membership corporations whose bylaws require that

board members.

meetings be open to members.
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Part 3
The Duties and Liabilities of Nonprofit Board Members — Take Note

This part describes:

e the basis of legal liabilities for nonprofit board
members

e the nature of board members’ “fiduciary duties”

e the enforcement of legal liabilities against nonprofit
board members

e the protections against individual board member

liability

Board member liability is an important matter and one that should give any nonprofit board member
pause. You should understand how nonprofit board members might become personally liable. You
should be familiar with your fiduciary duties and how to carry them out, as well as how you might become
legally liable for breaching your duties. You should know what protections are available to you and make
sure your nonprofit has these in place.

3.1 How might a nonprofit board member become liable?
Nonprofit board members may become liable as a result of their corporate role in three ways:

Liability to the nonprofit corporation (or person suing on its behalf). Board members may
be liable for breaching their corporate or fiduciary duties, which are enforceable in a lawsuit
brought by the nonprofit corporation or someone suing on its behalf — often a member or
another key stakeholder.

Liability for corporate harm. Board members may be liable for having participated in a
corporate decision that directly harms somebody, such as negligently authorizing a dangerous
policy that resulted in injuries at a day care center.

Liability for violating statutory requirements. Board members may be directly liable for
making decisions or taking actions that violate statutory provisions dealing with such matters as
environmental protection, tax compliance, or antitrust law.

3.2 What are a nonprofit board member’s fiduciary duties?

Fiduciary duties are at the core of the American corporation, including nonprofits. As a nonprofit board
member, you have duties to the corporation and its stakeholders. Some of these duties are legally
enforceable in court, and they create the potential for personal liability. Some of the fiduciary duties are
merely aspirational and are not enforceable in court, but failing to comply with them disserves the
nonprofit and can be the basis for your not continuing as a board member.
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There are three fiduciary duties. The duty of care describes the attention and judgment you are expected to
exercise in performing your board member functions. The duty of loyalty arises when you or another board
member has a personal interest that conflicts with the nonprofit’s interests. The duty of obedience requires
board members to comply with the nonprofit’s governing principles as contained in its corporate
documents.

Duty of care. Under North Carolina law, board members must discharge their duties with “the care an
ordinarily prudent person in a like position would exercise under similar circumstances.” What does this
mean? Here are some guidelines:

You should attend board meetings. Board members act as a group, and your attendance at
board and committee meetings is important. Even if you perform other tasks for the nonprofit
like soliciting funds or participating in a specific program, repeated absences from board
meetings shows indifference and may violate your duty of care.

You should become informed. You should read the information presented to you before and
at meetings. You should be curious. Generally this information will come from the nonprofit’s
staff, and you must decide whether it is sufficient. If not, you should request additional
information. If you are not adequately informed, you may violate your duty of care.

You can rely on trustworthy information. You are expected to be familiar with the financial,
legal, and operational issues facing the nonprofit, but you are not expected to be an expert. By
law, you may rely on “reports, communications and information received from another board
member, a committee or from any officer employee or agent” — if you believe the source to be
reliable and competent. If you know something that contradicts this information, or if your
reliance is otherwise unreasonable, you may be held to have violated your duty of care.

You should exercise independent judgment. Group-think is a danger in any decision-making
body. As a board member, you should be objective and independent. Your responsibilities are
to the nonprofit as a whole, not any particular person (such as the nonprofit’s executive director)
or any particular constituency.

You should monitor the nonprofit’s activities. The board delegates the conduct of the
nonprofit’s day-to-day operations to the nonprofit CEO/ED, staff, and sometimes outside
agents. You are responsible for overseeing these operations. You should be inquisitive. You
should insist on regular reports, and you should act if you believe there is mismanagement,
illegality or other improprieties.

This describes what you should do. But many of these duties of care are aspirational and not enforceable
in court. Under the business judgment rule, a nonprofit director who exercises good faith judgment will
usually be protected from liability to the corporation and its members. This is true even if the corporate
action turns out to be unwise or unsuccessful. (This judicial policy not to “second guess” nonprofit
board members has been recognized in other states, but no North Carolina court has yet had an
opportunity to apply it here.) The business judgment rule does not apply in cases of criminal activity,
fraud or willful misconduct.
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“Good Practices” Pointer

Some courts have said that the business judgment rule depends on board
members making informed decisions. To get the protection of the rule, well-
advised boards insist on receiving written reports and professional advice
before making important decisions. This creates a record of responsible,
attentive decision-making.

Your duty of oversight includes ensuring the nonprofit complies with the law — such as health and safety
standards, mandatory insurance coverage, and tax reporting rules. If you believe the nonprofit is not in
compliance or is engaged in illegal activities, you should point this out to the nonprofit’s chief executive
and demand an investigation and action. If this does not happen, you should bring the issue to the full
board. If the board fails to act, you should have your dissent recorded in the minutes and you should
consider resigning from the board.

“Good Practices” Pointer

If you become aware of illegal activity that is not corrected, you may have legal
obligations to disclose the matter to government authorities. You should consult
an attorney on your obligations and your options.

In addition to monitoring for legal compliance, you are also obligated to monitor for improper
management activities. If you suspect activities such as embezzlement of nonprofit funds, financial
misreporting, undisclosed self-dealing transactions, unauthorized activities, or other improper behavior
by the nonprofit’s CEO/ED or staff (or other board members), you should bring the matter to the chief
executive or the full board. This will often present an uncomfortable situation, but your role as
“watchdog” for the nonprofit is one of the most important you have. If the matter is not resolved, you
should consider resigning.

Nonprofits, particulatly private foundations, often oversee the investment and disbursement of large
amounts of money. Under what standard are the nonprofit’s investment policies judged? Under North
Carolina law, as of 2007, educational, religious, and charitable organizations may:

e invest in any property deemed advisable by the board of directors, whether or not it produces a
current return

e retain contributed property for as long as the board of directors deems advisable
e include contributed funds in any pooled or common fund maintained by the nonprofit corporation

e invest all or part of the funds in any pooled or common fund available for investment (such as
mutual funds) maintained by another entity, in which funds are co-mingled and investment
determinations are made by persons other than the board of directors of the nonprofit corporation.
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The board of directors has significant discretion to delegate management and oversight of the nonprofit’s
investments. Under North Carolina law, the board may:

e delegate to its committees, officers, employees, or agents the authority to act in place of the board of
directors in investment of contributed funds

e contract with independent investment advisors, investment counsel or managers, banks, or trust
companies, with regard to management and investment of contributed funds
e authorize the payment of reasonable compensation for investment advisory or management services.

“Good Practices” Pointer

In making investment management decisions (including delegation), the board
should consider the nonprofit’s long- and short-term needs in carrying out its
purposes, its present and anticipated financial requirements, expected total
return on its investments, price level trends, and general economic conditions.

In addition, the nonprofit’s investment authority and the board’s exercise of
discretion with respect to funds are both subject to any restrictions in a gift
instrument under which the nonprofit received those funds.

Duty of loyalty. As a nonprofit director, you must act in the best interests of the nonprofit — not for
your own advantage. The duty of loyalty arises in a number of situations:

Self-dealing transactions. If the nonprofit enters into a transaction (such as a contract or lease)
in which you have an interest, the nonprofit’s interests come first. (In some nonprofits, such as
private foundations, such a transaction is absolutely prohibited.) In most nonprofits, conflict-of-
interest transactions are not prohibited so long as you disclose your interest so that other
disinterested board members can pass on the fairness of the transaction to the nonprofit. Under
North Carolina law, you are deemed to have an interest in a transaction if the other party to the
transaction is a related person or a business in which you have a position or financial interest.
For example, if you (or a related person) supplies goods to the nonprofit, the conflict of interest
carries the risk that the nonprofit may be overcharged. You have a duty to put the nonprofit’s
interests first and disclose your conflict. This is so even if you personally receive no monetary or
other tangible benefit in the transaction.
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Example

Consider these conflicts: (1) Director A holds a significant investment in
Furniture Inc. which sells office furniture to the nonprofit. (2) Director A’s
spouse applies to become the nonprofit's head of personnel. (3) Director A is
an accountant who works in an accounting firm, which offers to provide
financial advice to the nonprofit. In each case, there is a conflict between A’'s
personal, financial, or professional allegiance and the interests of the nonprofit.

Corporate opportunities. If you become aware of a business transaction or other opportunity
offered by an outside party that you believe the nonprofit would be interested in taking for itself
—such as office space that the nonprofit has been looking for — you cannot take the opportunity
yourself. Instead, you must first offer the opportunity to the nonprofit if it fits within its current
ot future plans, and disclose your interest. This gives the nonprofit board a chance to take the
deal or reject it. Only after disinterested board members have rejected it can you take the outside
opportunity for yourself.

Example

Board member B is on the board of the local country club. Landowner Z owns
two lots adjacent to the country club’s golf course and asks B if the club would
want to buy. B purchases the lots without informing the board. This usurps a
corporate opportunity, because B received the offer in her status as a board
member. B should have disclosed the offer to the board. The nonprofit
corporation may be able to treat the lots as having been purchased by B for
the nonprofit.

Confidential information. In your role as a board member, you may become aware of
nonpublic information whose confidentiality is valuable to the nonprofit — such as the possibility
the nonprofit qualifies for a government grant or that the nonprofit’s endowment has identified a
lucrative investment opportunity. You may not use this information for your own benefit. Only
if the board approves your use may you use information that belongs to the nonprofit.

Example

The board of a private university solicits bids for construction of a new library
annex. When the bid of Builders Corporation wins, board member C secretly
buys stock of Builders Corporation. This use of confidential information to buy
stock is a breach of C's duty to the private university — and may also be insider
trading, a violation of federal securities laws.
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In each situation, notice that the first step is for you to recognize the conflict. This will not always be
obvious. Being aware that the nonprofit’s interests may conflict with your own requires a special
sensitivity and astuteness. Once you recognize the conflict, it is your duty to disclose it. This is so even if
you believe the transaction with the nonprofit is on fair terms, or the opportunity is one the nonprofit
would not want, or the information is not valuable.

“Good Practices” Pointer

Many nonprofits have a policy statement about conflicts of interest, which
board members sign on joining the board. Typically, the statement calls on
board members to disclose any “dual” interest and not to vote or use any
influence in the matter. The statement describes particular conflicts that might
arise in the nonprofit — for example, in an art museum, board members who
collect or deal in art for themselves or who use the art museum'’s facilities for
personal events. The board should be sure that the nonprofit’s policy
statement is readable and used consistently. If not, it will only serve as
evidence in litigation of what the board failed to do.

Under North Carolina law, a majority of disinterested board members (not less than two) can approve a
conflict transaction if they believe the transaction is in the nonprofit’s best interests. If you have a
conflict, can you participate in board deliberations or any vote concerning the matter? North Carolina
law says that your presence or vote does not affect the validity of the board’s action. But to bolster the
appearance of disinterested approval, once you have identified your interest and described your
relationship to the transaction, you should leave that part of a meeting at which the matter is discussed.
This will not affect the meeting’s quorum, which is deemed to be satisfied if a majority of disinterested
board members approve the transaction.

“Good Practices” Pointer

If the board passes on a board member’s conflict of interest, it is imperative
that the minutes of the meeting reflect the interested director’s disclosure and
the board’s response. If the board approves a transaction in which the board
member has an interest, the nonprofit may also be required to disclose it to the
IRS as a “related party transaction.”

In some situations, self-dealing is flatly prohibited — regardless of motives or fairness. For example, the
board’s responsibility toward endowment funds or employee benefit plans are as a “trustee,” which
means that self-dealing with these funds is strictly forbidden. Private foundations are expressly
prohibited from engaging in self-dealing, and this prohibition is enforced by an excise tax. In addition,
under North Carolina statutory law, a nonprofit corporation cannot make loans to a board member,
unless the board member is a full time employee and the board (with the interested board member
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abstaining from voting) approves the loan by majority vote. Board members who approve loans to other
board members become personally liable to repay the loan.

What happens if the board becomes aware of a conflict of interest only after approving a transaction or
taking other action? The board should re-examine the matter, by seeking appropriate disclosure from the
interested board member and then creating a record of its scrutiny. The board may be within its rights to
reverse its prior approval and cancel the transaction.

“Good Practices” Pointer

In a membership nonprofit, the board can ask the members to ratify the
board’s approval of a conflict of interest transaction. If so, the notice of the
members’ meeting must describe this matter.

Duty of obedience. The board must be true to the organization’s purposes and goals, as stated in the
articles of incorporation and bylaws. In addition, many nonprofits (unlike business corporations) are
charged with carrying out specific instructions. They may come from the terms of gifts or bequests, or
from purpose statements describing how the nonprofit’s funds are to be used. As a board member, you
must abide by these instructions.

Example

In 1975, Beryl Buck bequeathed $10 million worth of oil company stock to a
trust for the benefit of Marin County, California, one of the richest counties in
the country. Ten years later, when the stock’s value had risen to $400 million,
the trustee sought court approval to spend some of the income to benefit the
San Francisco Bay area. The California attorney general opposed on the
ground that the original restriction was still possible to effectuate. The court
agreed and denied the trustee’s request.

Do you have a duty of obedience to represent a particular constituency if they chose you for the board?
For example, perhaps you are on the board of a statewide environmental association and you represent
environmental groups in the eastern region. Remember that the law imposes common responsibilities
and powers on all board members. Although you can bring your constituency’s concerns and
perspectives to the attention of the board, your duty is to advance the nonprofit’s mission and overall
interests, not the interests of the sub-group that elected you.

The Sarbanes-Oxley Act. The passage of the federal Sarbanes-Oxley Act in 2003 has implications for
nonprofit board members’ oversight duties. Although the law focuses on for-profit corporations, two
aspects of the law also apply to nonprofits. First, nonprofits must provide protection for
“whistleblowers,” individuals (generally staff) who report possible illegal activity on the part of directors,
management, or other staff. Many nonprofits have developed whistleblower protection policies. Second,
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Sarbanes-Oxley makes it illegal to modify, conceal, falsify, or destroy documents to prevent their use in
an official proceeding such as litigation or a federal investigation. As a result, nonprofits have begun to
craft internal document retention and destruction policies. Samples of these policies are available in the
N.C. Center for Nonprofits Frequently Asked Questions.

In addition, many nonprofits have taken additional steps ranging from creating separate audit committees
to drafting internal codes of ethics. Nonprofit board members should be aware of these developments
and ensure that their organization takes reasonable steps to ensure that it meets the highest standards of
accountability and integrity. An excellent resource is “The Sarbanes-Oxley Act and Implications for
Nonprofit Organizations,” published by Independent Sector.

3.3 Who can enforce fiduciary duties?

Board members owe fiduciary duties to the nonprofit corporation. A board member who breaches his or
her fiduciary duties may be sued either by the nonprofit corporation or by somebody acting on its behalf.

Suit by the nonprofit corporation. If the board authorizes the lawsuit, the nonprofit corporation can
sue directly. Any recovery will be to the corporation.

Example

The North Carolina nonprofit statute specifically imposes liability on board
members who approve:

o unlawful distributions of assets in violation of corporate documents
e |oans to board members or officers of the nonprofit who are not employees
e distributions in liquidation without discharging all reasonably known debts.

In each case, the board members who voted or assented to the transaction
become fully and personally liable for the improper payments.

Suit on behalf of the corporation. If the corporation does not sue, who can sue on its behalf? The
answer depends on the type of nonprofit. In a membership nonprofit, members may sue board members
much like stockholders may sue board members in a for-profit corporation. A member suit on behalf of
the nonprofit is known as a derivative suit.

In many nonprofit corporations, there are no members to hold board members accountable. To fill the
legal vacuum, North Carolina law authorizes the N.C. Secretary of State to investigate and the N.C.
Attorney General to enforce compliance with nonprofit corporate norms. Historically, this authority was
meant to ensure that nonprofits were using their funds for proper, specified purposes. Lately, this
authority has been used to enforce board members’ fiduciary duties. To investigate noncompliance, the
Secretary of State is authorized to send written questions to the nonprofit and its board members and
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officers, who must answer within 30 days. If the answers indicate noncompliance, the Secretary of State
can turn the information over to the Attorney General. Although unusual, such suits have become more
common as government functions have been shifted to the nonprofit sector.

Example

In the early 1990s the Connecticut attorney general (responding to public
complaints) brought a suit to have state hospitals account for $45 million in
“free bed trust funds” that had accumulated over the years. Most of the
hospitals had assumed they were immune from suit and had devoted the
funds to purposes different from those intended by the donors. Eventually, the
hospitals agreed to restore the money to an endowment for free care and
publicize its availability to needy patients.

Suits by a nonprofit’s stakeholders. You might wonder whether donors to the nonprofit can sue
board members for misusing contributions. The North Carolina nonprofit corporations statute does not
explicitly authorize donors to sue. For a long time, the assumption has been that assets donated to a
nonprofit without contractual stipulations are not subject to donors’ control. In non-member nonprofits
this has meant legal accountability exists only if the Attorney General takes action. Lately, as nonprofits
have grown in importance, some courts have questioned this weak system of accountability and have
allowed nonprofit constituents of non-religious nonprofits to sue the nonprofit and its board members
directly. (Lawsuits involving religious nonprofits are more problematic since they raise constitutional
issues of government intrusion, by the court, in religious affairs.)

Example

In Connecticut, a state court permitted a class action brought by students,
alumni, and donor representatives against Yale University. The class claimed
that funds meant for the Yale Divinity School had been applied to other
purposes. On appeal, a state appeals court overturned the decision and said
that the students and alumni had no vested interest, and that the donor
representatives lacked standing (could not bring the matter to court) because
the original donor had not retained the right to sue when the gift was made.

One thing you might notice is that even though nonprofit board members have duties similar to those as
directors of for-profit corporations, there are fewer mechanisms of accountability in the nonprofit
setting. This is particulatly so for a board that chooses its own successors.

What is the future of director liability? Over the last decade, as government has shrunk and the
nonprofit sector has filled the void, nonprofit governance has moved to center stage. Should nonprofits

continue to be self-regulating, should they become more democratic, should they become more
representative? Accountability, more than ever, is an important issue. Itis incumbent on board members
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to promote effective and accountable practices and to advocate for transparency in the nonprofits they
serve.

3.4 What protections are there for a director who is sued?

Board members may find protection from personal liability in five different ways, each requiring some
planning. In addition, these protections can often be extended to corporate officers and members of
advisory boards.

Business judgment rule. Board members are not personally liable for breaching their duty of care if
they acted in good faith and exercised informed judgment. This can be shown if the board members
reasonably rely on independent advisers or consultants in making their decisions. For important
decisions, nonprofit boards should consider seeking (and documenting) outside advice.

In cases involving the duty of loyalty (conflicts of interest), board members should seek outside advice in
making their decision to pursue a self-dealing transaction involving a director who has a conflicting
interest or to reject a business opportunity brought to the corporation by an interested director. Outside
advice and valuations that support the board’s decision provide evidence the transaction was fair and that
the board could have made the same decision absent the conflict of interest.

Exculpation (limits on liability). North Carolina is among the states that allows nonprofits to limit the
liability of board members in lawsuits brought by the corporation or on its behalf. Under this limitation,
which must be stated in the articles of incorporation, a director’s personal liability for monetary damages
can be limited or eliminated in any suit for breach of fiduciary duties. Exculpation does not apply if the
board member knowingly acted contrary to the best interests of the nonprofit, received or approved
improper loans from the nonprofit, or derived an improper personal financial benefit.

“Good Practices” Pointer

There is a tendency to believe that if you are sued along with the nonprofit or
your fellow board members that there should be a joint defense and joint legal
representation. This may be a mistake. Your legal position may be different
from that of the nonprofit and the other board members. You may be entitled
to protection that the nonprofit may want to deny, or you may have been
unaware of information that other board members knew. If in doubt, seek your
own legal counsel.

An exculpation provision, even if properly added to the articles of incorporation, leaves significant gaps.
A director still can be sued and be forced to pay for legal costs to defend himself or herself. The
exculpation does not apply to suits by outside parties, particularly by government regulators. Thus,
corporate indemnification and “directors and officers” liability insurance remain appropriate tools for
protecting board members.
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Statutory immunity for nonprofit board members and officers. North Carolina’s nonprofit
corporations statute provides a special immunity for nonprofit board members and officers. The statute
reads:

“... a person serving as a director or officer of a nonprofit corporation shall be immune
individually from civil liability for monetary damages, except to the extent covered by
insurance, for any act or failure to act arising out of this service, except where the person:

(1) Is compensated for his services beyond reimbursement for expenses;

(2) Was not acting within the scope of his official duties;

(3) Was not acting in good faith;

(4) Committed gross negligence or willful or wanton misconduct that resulted in the
damage or injury;

(5) Derived an improper personal financial benefit from the transaction;

(6) Incurred the liability from the operation of a motor vehicle; or

(7) Is a defendant in an action [for unlawful director loans or improper distribution of
assets].”

In some ways, the statute restates the business judgment rule and the exculpation that can be added to the
articles. A board member who acts responsibly and in good faith is protected. But sometimes what
constitutes proper behavior will not be clear, and a lawsuit can drag on before it becomes clear there was
immunity. Further, unfair self-dealing, gross negligence, and approving improper payments are not
covered. Notice also the immunity statute does not apply to director liability covered by insurance,
including “directors and officers” liability insurance.

Indemnification. Even if a board member becomes liable, North Carolina law allows the nonprofit
corporation to indemnify (hold the board member harmless) by paying for the costs of defense and
sometimes the costs of any legal judgments or fines. The nonprofit may also pay, in advance, the
attorney fees and litigation costs incurred for the board member’s defense.

There are two types of indemnification: mandatory and permissive. Indemnification is mandatory
(required by law) when board members are wholly successful in their defense of any proceeding where
they are parties as a result of being a board member of the nonprofit. Unless this right is limited in the
articles of incorporation, the corporation must pay the successful board member for the “reasonable
expenses” of the defense.

Example

A nonprofit hospital engages in research that involves the disposal of
biohazard material. The state environmental agency brings a lawsuit against
the hospital and its board members for the hospital’'s biohazard disposal
practices. After protracted and costly court proceedings, the court rules for the
hospital and its board. Individual board members can compel the hospital to
pay their defense costs, including attorney fees, as a matter of mandatory
indemnification.
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Indemnification is permissive (at the discretion of the nonprofit) if payment to the board member is
consistent with state statutes and the nonprofit’s articles of incorporation and bylaws. The nonprofit
must determine that the board member acted in good faith and with a reasonable belief that the his or her
actions were in the best interests of the nonprofit. This determination can be made by the board or by
members in a membership nonprofit. If the lawsuit was brought by the nonprofit, permissive
indemnification can only cover reasonable litigation expenses. In other lawsuits, permissive
indemnification can cover both reasonable litigation expenses and settlement amounts.

Example

In the same example before involving a hospital biohazard disposal, assume
the state agency successfully sues to compel the hospital to change its
disposal practices. An individual board member who had defended against
the suit could request the hospital to indemnify his defense costs and
individual fines. This would have to be approved by disinterested board
members or hospital members, only on a finding the board member had acted
in good faith reasonably believing the challenged practices were in the
hospital's best interests. Indemnification need not be approved.

A board member who has been sued can ask the nonprofit to advance legal fees and other litigation
expenses. The board member must affirm in writing that he or she believes he or she meets the standard
for permissive indemnification (see above) and that the board member undertakes to repay any amounts
advanced if he or she is later not entitled to indemnification. The nonprofit must then determine that
advancing fees is not precluded.

“Good Practices” Pointer

Many board members insist that indemnification rights, though generally
described in the North Carolina’s nonprofit corporation statute, be detailed in
the corporation’s articles or bylaws. The statute allows for this, and a written
and detailed indemnification program may avoid questions of interpretation.
Moreover, the board members may want to be certain that they will receive the
maximum protection permitted by the statute. Absent corporate action, board
members are not assured of having defense costs advanced or of having any
amount paid to or for them if they are not entirely successful on the merits of
the action against them. Also, some board members insist that the nonprofit
purchase insurance to fund its indemnification obligations. After all, a duty to
indemnify is useless if the nonprofit has no net worth.

“Directors and officers” (D&O) insurance. D&O insurance, according to North Carolina law, can
rovide greater coverage than the other protections. (Remember that the business judgment rule and
p gr g p judg

36

Powered by BoardOnTrack

58 of 99



Research Triangle High School - Monthly Board Meeting - Agenda - Wednesday September 18, 2019 at 5:30 PM

Guidebook for Nonprofit Boards The Duties of Board Members

exculpation provisions only protect against suits by the nonprofit, and indemnification for liability to
outside parties is only permissive.) Serving on a nonprofit board without D&O insurance can be risky —
especially if the organization works with vulnerable populations and has employees. If D&O insurance is
available at reasonable cost, it often provides some “peace of mind” for board members who agree to
serve on a nonprofit board.

“Good Practices” Pointer

The board should have an independent consultant (or legal counsel) review its
D&O coverage, deductibles, and exclusions, and then report back to the
board. Any application for D&O coverage should be carefully reviewed for
accuracy and fairness. The coverage should be updated if new subsidiaries
are created or whenever any significant changes are made in the way the
nonprofit does its business. It's a good practice to add the names of new
directors and officers upon renewal of the coverage.

D&O insurance has two aspects: (1) reimbursement of individual board member’s liability to the
corporation or outside parties, if the board member is not indemnified; and (2) funding of the
corporation’s indemnification obligations, if the board member is indemnified. Thus, D&O insurance
can cover liability (and settlements) of cases alleging board members’ misconduct in performing their
functions on the board.

“Good Practices” Pointer

Attorneys who serve on nonprofit boards can get caught between a rock and a
hard place with regard to insurance coverage. D&O coverage may not extend
to an attorney director who acts as legal counsel, whether paid or volunteer.
The attorney’s legal malpractice coverage may not cover this service as a
director of outside organizations. A specific endorsement should be added to
one policy or the other.

D&O policies are indemnity (not liability) policies, which means that the insurer makes payments only
after the insured is required to make payments. As a result, the insurer has no obligation to provide legal
representation if you are sued. Instead, you must wait for reimbursement once there is a final
determination of liability.

D&O policies also have significant exclusions. Pollution and environmental claims are typically excluded,
as well as claims involving intentional conduct (employment discrimination claims, defamation actions,

securities fraud claims) and payment of fines, penalties and punitive damages.

Most D&O policies are issued on a “claims made” basis — the policy must be in effect when the claim is
made, even if the event leading to the claim occurred before. For this reason, new policies sometimes
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deny coverage for events that happened before the policy started. This means that you may not be
covered if you are sued for events that occurred before the policy began or if a lawsuit is brought after
the policy ends. Also, it is always important to notify your insurance provider immediately when you
think an event could possibly lead to a claim on your D&O policy.

Note on coverage under “umbrella policies.” Many individual directors carry their own umbrella or
excess liability coverage. If so, some policies cover liability (and provide for a defense) arising out of acts

or omissions as a board member or officer of a nonprofit corporation, provided the individual receives
no compensation other than reimbursement of expenses. You might want to check!
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Part 4
Tax Exemptions for Nonprofits - “Need-to-Know” Basics

This part summarizes:

e the federal tax exemptions, particularly the
501(c)(3) exemption for charitable organizations

e keeping 501(c)(3) tax-exempt status
e cxemption from state and local taxes

e the disclosure obligations of nonprofits (tax and
non-tax obligations)

Contrary to popular belief, not all nonprofit organizations are tax-exempt. As a nonprofit board
member, you should have a general understanding of the tax status of your nonprofit. Is it exempt from
federal (and state) income tax? From state sales and use tax? From local property tax? Are contributions
to the nonprofit tax-deductible?

Besides a general understanding of the nonprofit’s tax status, you should know what is required to
maintain any exemptions. This part will guide your decision making and help you with your oversight
responsibilities of the staff, accountants, and attorneys responsible for the nonprofit’s tax status and
reporting,.

4.1 How does a nonprofit qualify for a 501(c)(3) tax exemption?

The federal Internal Revenue Code specifies various categories of tax-exempt nonprofits. Fach category
contains restrictions and rules with which the organization must comply to qualify for and maintain tax-
exempt status. Only one category, however, entitles its contributors to deduct their gifts — nonprofits
that fall under section 501(c)(3) of the Code.

“Good Practices” Pointer

This summary of nonprofit tax law focuses on 501(c)(3) organizations. You
should keep in mind that many federal tax rules are subject to exceptions. If
there are particular donations or activities that raise doubts about their tax
implications, the board should seek professional legal or tax advice.

Federal tax-exempt organizations. Nine major types of nonprofits are exempt from federal income
tax:

e Charitable organizations (charitable, religious, educational, scientific, literary, etc.) - 501(c)(3)
e Social welfare organizations (community groups, civic leagues, etc.) - 501(c)(4)
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e Labor and agricultural organizations (labor unions, farm bureaus, etc.) - 501(c)(5)

e Business leagues (trade associations, chambers of commerce, real estate boards, etc.) - 501(c)(6)

e Social clubs (hobby clubs, country clubs, etc.) - 501(c)(7)

e Fraternal societies (lodges and similar orders and associations) - 501(c)(8)

e Veterans organizations (posts of past or present members of U.S. armed forces) - 501 (c)(19)

e Employees associations (voluntary employees' benefit associations) - 501(c)(9)

e DPolitical organizations (campaign committees, political parties, and political action committees) - 527.

Which category does your nonprofit fall into? Even if you don’t find it on the list above, the nonprofit
may still fall within one of the 27 categories of exempt nonprofits — all listed under section 501(c) of the
Internal Revenue Code. The IRS has a useful and comprehensive publication entitled Tax-Exenspt Status
Jfor Your Organization that describes filing for tax-exempt status and the types of nonprofit organizations
that can qualify. Publication 557 is available on the IRS’s website ( www.its.gov/pub/its-pdf/p557.pdf).

For most types of tax-exempt nonprofits, contributions by donors to the nonprofit are not tax-
deductible. Charitable contribution deductions are permitted only for gifts to 501(c)(3) nonprofits. (For
some nonprofits such as trade associations, donor payments may be deductible as trade or business
expenses.)

Qualification for 501(c)(3) status. To qualify for 501(c)(3) status, the nonprofit must be organized and
operated exclusively for charitable, religious, educational, literary or scientific purposes. In addition, the
nonprofit may not have earnings that inure to private individuals; it cannot carry on substantial activities to
influence legislation (although 501(c)(3) nonprofits that aren’t private foundations are permitted to lobby);
and it may not participate a# a// in political campaigns. For this reason, it is important that the
corporation’s articles of incorporation (and any amendments) state and limit the nonprofit’s purposes,
activities, use of assets, and disposition of assets on dissolution.

“Good Practices” Pointer

Amending a nonprofit’s articles of incorporation or bylaws, or changing the
activities of the nonprofit, should be done with caution. Changes that affect
the purposes of the nonprofit or that make the nonprofit more politically active
risk the nonprofit’'s tax-exempt status, and may even subject the corporation
and its directors to penalties. If in doubt, the board should seek legal or tax
advice.

IRS recognition. As a general rule, to obtain 501(c)(3) status, the organization must apply (on Form
1023) for formal IRS recognition. There are two types of organizations that do not have to request an
IRS determination: churches (or church-related corporations) and nonprofit corporations with annual
gross receipts not more than $5,000. In addition, nonprofits that are part of a larger organization may be
covered by a group exemption letter already issued to the main organization.

If the organization is structured as a public charity, it should request IRS determinations that the

organization: (1) qualifies as a 501(c)(3) organization; and (2) qualifies as a non-private foundation, thus
avoiding various restrictions and excise taxes applicable to “private foundations.” To qualify as a public
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charity, a nonprofit generally must either demonstrate that it regulatly receives significant support from
the government or the general public or that it is organized and operated in support of another nonprofit.

Nonprofits must file Form 1023 by the end of the 27% month after incorporation for their 501(c)(3) tax-
exempt status to apply retroactively to the beginning of their existence.

“Good Practices” Pointer

Obtaining a tax exemption is a long and complicated process. The
organization’s structure and organizational documents must comply with IRS
rules and expectations. If your nonprofit does not have tax-exempt status, it is
wise to seek competent legal assistance.

For most other tax-exempt organizations that claim tax-exempt status under a non-501(c)(3) category,
application and formal recognition are not required, though often advisable.

Restrictions on 501(c)(3) “private foundations.” Private foundations are 501(c)(3) organizations that
do not qualify as so-called “public charities.” Not being categorized as a “public charity” means the
nonprofit is subject to restrictions and taxes applicable to “private foundations,” including —

e restrictions on self-dealing between the private foundation and substantial contributors, directors,
and trustees, and other “disqualified persons” (whether or not the transaction is “fair” to the
nonprofit)

e minimum requirements for distribution of income and principal for charitable purposes (roughly 5%
of investment assets annually)

e limits on the ownership interest in another business entity, such as a corporation, LL.C or partnership
(to prevent the private foundation from becoming a business holding company)

e prohibition on investments that jeopardize the organization’s ability to fulfill its charitable purposes
and activities

e cxcise taxes if the private foundation engages in unlawful lobbying or terminates private foundation
status.

Failure to comply with the rules applicable to private foundations can result in excise taxes, which can be
imposed on the foundation’s directors, managers, and substantial contributors, and in cases of self-
dealing transaction on “disqualified persons.” The idea behind these rules is to prevent wealthy
individuals from setting up a foundation that serves their private interests, rather than the purported
public interests that warranted giving the tax advantages of 501(c)(3) status.

Unrelated business income. A tax-exempt nonprofit that carries on a trade or business that is
“unrelated” to its exempt purpose may be subject to unrelated business income tax (UBIT). If its
unrelated business activity is substantial, compared to the nonprofit’s exempt activities, the nonprofit may
lose its tax exemption.

UBIT generally does not apply to passive income — such as rents, royalties, research income, capital gains,
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dividends, and interest. Instead, it applies to any trade or business that the nonprofit regularly carries on
that is substantially unrelated to its exempt purposes. For example, an educational nonprofit that operates
an amusement park may incur UBIT. Even though these activities generate income used for educational
purposes, they are still substantially unrelated to the nonprofit’s exempt purposes.

There are some important exclusions from UBIT, if either --

e most of the work is done by volunteers

e the business is carried on primarily to benefit the nonprofit’s members, students, patients, officers or
employees

e the business consists of selling merchandise, substantially all donated

e the business involves distributing token goods in connection with charitable solicitations

e the business is a legal bingo operation, in a state where bingo is not conducted commercially.

Can a nonprofit establish a for-profit, taxable subsidiary to conduct unrelated activities? This may be a
good idea, especially if such activities would be substantial and would otherwise jeopardize the
corporation’s exempt status. Separate incorporation may also be a good idea if the nonprofit wants to
limit its risk exposure. Although the subsidiary will be subject to federal corporate income tax, any
dividends it pays the parent nonprofit generally will not be subject to UBIT.

“Good Practices” Pointer

Setting up a taxable subsidiary requires careful tax planning. Some decisions
will be irrevocable. If the subsidiary transfers property to the nonprofit or
liquidates, there may be adverse tax consequences. Make sure the nonprofit
is advised by competent legal or tax counsel before adopting this structure.

Comparison of 501(c)(3) organizations to other tax-exempt nonprofits. Here is a description of tax-
exempt organizations that share some characteristics with 501(c)(3) organizations. Even if you are
director of a 501(c)(3) organization, it is worth knowing about its cousins.

Social welfare 501(c)(4) organizations. A nonprofit corporation operated exclusively for the
promotion of social welfare may qualify as a tax-exempt 501(c)(4) organization. The nonprofit
must be operated to further the general welfare of a community. Examples include civic
associations, volunteer fire companies, or crime prevention groups. A 501(c)(4) cannot conduct a
public business in a commercial manner, and any earnings must go exclusively to charitable,
educational, or recreational purposes.

One significant disadvantage of a 501(c)(4) organization is that contributions to it are not tax-
deductible. But 501(c)(4) status has some advantages: it may serve a smaller constituency, carry

out lobbying as a substantial part of its activities, support or oppose political candidates, and
avoid the “private foundation” restrictions.
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501(c)(6) trade associations. A nonprofit corporation that promotes the general interests of
persons with common business interests qualifies for 501(c)(6) tax-exempt status. The
nonprofit’s purpose must be to benefit an industry or line of business in general, not any
particular members. Examples include business leagues, chambers of commerce, professional
associations (like the N. C. Bar Association), boards of trade, standard-setting boards, and
professional sports leagues.

When are activities of a 501(c)(6) trade association general rather than individual? For example, a
tax-exempt trade association can publish a trade newsletter for the benefit of the industry
generally, but could not operate a real estate multiple listing service that benefited members
individually. A 501(c)(6) organization can engage in some business activities, so long as it
complies with the rules for unrelated business income.

Contributions or dues paid to a 501(c)(6) organization may be deductible as trade or business
expenses, unless they are used for political campaigning or lobbying. Contributions to a 501(c)(6)
organization are not deductible as charitable contributions.

4.2 How does a 501(c)(3) organization keep its tax-exempt status?

Status as a 501(c)(3) tax-exempt organization provides significant tax benefits, but comes with significant
conditions.

Limitations on unrelated business activities. A 501(c)(3) organization cannot conduct substantial
business activities unrelated to its exempt purposes. But “nonsubstantial” business activities are
permitted. What is substantial? There are no fixed limitations on how much is “too much.”
Determinations are made on the basis of all the facts and circumstances.

Example

A nonprofit preschool owns and operates a commercial car wash on the side —
as a money-making venture. The car wash looks just like another for-profit car
wash down the street. The net income that the nonprofit earns from the
commercial car wash is subject to UBIT. If the nonprofit makes “too much”
income from this unrelated business, the IRS can revoke its tax-exempt status.
Among other things, the IRS will consider how much time the nonprofit
devotes to this commercial operation.

Limitation on private benefit. A 501(c)(3) organization cannot permit any part of its net earnings to
inure to the benefit of a private individual. Besides forbidding dividend checks to individuals, the
limitation has more subtle meanings. If a 501(c)(3) organization pays excessive compensation to its
executives, the excess is treated as a distribution of profits, not compensation. If a nonprofit buys goods
or services from a director (or even a non-insider) at above fair market value, private inurement results to
that individual. The same is true if the nonprofit permits persons to use corporate assets, like vehicles or
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office equipment, for private purposes without paying for their use.

“Good Practices” Pointer

The board’s policy statement on conflicts of interest should reflect these tax
rules. The statement should point out the possibility of individual liability for
penalty taxes if there are “excess benefit transactions” — that is, a transaction
where the value received by the nonprofit insider is greater than the value
received by the nonprofit. For any transaction that might be treated as an
“excess benefit transaction,” the board should create a checklist that describes
the parties, how fair value was calculated, and the board members’ vote on the
transaction — and these decisions should be recorded in board and/or
committee meeting minutes.

Rather than revoking a 501(c)(3) nonprofit’s tax-exempt status, the IRS can impose “intermediate
sanctions” or penalty taxes on “excess benefit transactions” involving board members, officers, and
major donors (or related persons or entities). The taxes are imposed not on the organization, but rather
on the individuals involved. The recipient of the excess benefit must pay a 25% penalty tax, and those
who knowingly approved the excess benefit must pay a tax equal to 10% of the excess benefits. If the
situation is not corrected, the recipient becomes responsible for a 200% tax.

Limitation on lobbying. A 501(c)(3) thatisn’t a private foundation ¢az engage in lobbying, propaganda
or attempts to influence legislation — but these activities must an zzsubstantial part of its overall activities.
This includes urging people to contact legislators or to attempt to sway public opinion on legislative
matters. What is substantial? Under the default rule, the IRS will look at the time, money and effort
expended on lobbying. If lobbying activities constitute more than 5% of a charitable organization’s
activities, they are likely to be considered substantial.

In 1976, Congress created a clearer and more generous rule for nonprofits that engage in significant
advocacy. Nonprofits engaged in lobbying can elect under section 501 (h) of the Internal Revenue Code
to have lobbying expenditures measured solely as a percentage of their total budget. See
www.ncnonprofits.org/faq/ elect501h.asp for more information on how to make this election. Penalty
taxes are imposed on those responsible for the nonprofit engaging in impermissible lobbying, and the
nonprofit’s tax exemption could be revoked if it hasn’t taken the 501(h) election.

Prohibition on political campaign activities. Political campaign intervention is s#7zct/y prohibited for
501(c)(3) organizations, no matter how insignificant. The organization jeopardizes its tax-exempt status
by participating in a political campaign for or against any candidate for public office. There is an excise
tax of 10% of any political expenditures, and there are severe penalties against the nonprofit and even
board members if the political activities continue.
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Example

In 1991, the IRS settled a claim with the Jimmy Swaggart Ministries arising
from that religious organization’s endorsement of Pat Robertson in his 1988
presidential campaign. The organization paid $170,000 in taxes and interest,
and agreed to a reorganization.

4.3 What are the state and local tax exemptions?

State income tax. North Carolina, unlike other many other states, does not automatically recognize a
nonprofit’s federal tax status. Instead, the Department of Revenue makes an independent determination
of tax-exempt status. Nonetheless, under North Carolina law, an organization exempt from federal
income tax is exempt from North Carolina corporate income tax. The state exemption, once granted,
applies to both state income and state franchise taxes.

State sales and use tax. Unlike many states, North Carolina does not exempt nonprofits from paying
sales and use taxes on their purchases. But some nonprofit organizations are entitled to refunds of sales
and use taxes paid in North Carolina. Not all 501(c)(3) nonprofits are eligible for sales and use tax
refunds, and in recent years, the N.C. Department of Revenue has rejected the requests for refunds of
some nonprofits that it deems aren’t serving a sufficiently charitable class.

The refunds are obtainable for sales and use taxes paid on purchases of tangible personal property used
in carrying out the nonprofit’s work. These purchases include purchases by contractors of building
materials incorporated into a building used by the nonprofit. (The refund provisions do not apply to
taxes on the purchase, lease, or rental of motor vehicles; state sales tax on electricity, piped gas, and
intrastate telecommunications; local occupancy taxes for lodging and local taxes on prepared food and
beverages; scrap tire and white goods disposal taxes; other states’ sales and use taxes; and sales tax paid by
employees or others and reimbursed by the nonprofit.) Regardless, the nonprofit must still collect and
pay the sales tax on any products it sells. Refunds are claimed by furnishing information on forms
provided by the Sales and Use Tax Division of the N.C. Department of Revenue by October 15 for taxes
paid January-June and by April 15 for taxes paid July-December.

Local property tax. Nonprofits may qualify for local property tax exemptions, but you must file your
application with the local county tax assessor and await determination. The decision of a local board may
be appealed to the state Property Tax Commission. Contact your local county tax assessor or county tax
office, or the N.C. Department of Revenue at www.dornc.com.

4.4 What are the disclosure obligations of tax-exempt organizations?

Informational filings. Most tax-exempt organizations must file annual tax information returns with the
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IRS. The annual tax information return (Form 990 for public charities) includes the nonprofit’s balance
sheet (assets and liabilities), income statement (revenues and expenses), list of officers, board of directors,
key employees, and the compensation of the five highest-paid employees.

Some nonprofits need not file Form 990, including some churches, mission societies, state institutions,
and public charities with gross receipts normally not more than $25,000 per year. (Tax-exempt private
foundations file on Form 990-PF, and charities with gross receipts of less than $100,000 may file on
Form 990-EZ through 2010.) The IRS tax determination letter will indicate whether one of these filing
exemptions or categories applies. Beginning in 2008, tax-exempt organizations with gross receipts
normally not more than $25,000 per year are required to file Form 990-N, an annual electronic notice
known as the “e-postcard.” Nonprofits that have unrelated business income must also file Form 990-T,
even if they aren’t otherwise required to file an annual report with the IRS.

In North Carolina, nonprofit corporations (other than hospitals) are not required to file annual reports.
The only disclosure requirement arises in membership corporations where members have rights to
inspect records of member or board action, as well as financial statements if the corporation has them.
Charitable and religious corporations, however, can limit or deny inspection rights in the articles or
bylaws.

Public disclosure. Nonprofits that qualify as 501(c)(3) organizations must make certain documents
available to the public:

e Application for Recognition of Exemption, supporting documents and related correspondence
(including the IRS determination letter)

e Copies of any federal information returns (such as Form 990) filed within the last three years
(including amended returns), as well as all schedules, attachments and supporting documents.

These documents must be available for public inspection and copying during regular business hours at
the organization’s principal office and any regional office, and must be mailed within 30 days to anyone
requesting a copy. The organization’s returns are also available from the IRS for public inspection and
copying, and many are now available online at www.guidestar.org.

There are penalties for not complying with these public inspection requirements. In addition, any person
(including a nonprofit board member) who willfully and knowingly furnishes false or fraudulent
information is subject to criminal penalties.

Disclosure of donors. Generally, the nonprofit need not disclose the names of its contributors. There
is an exception for private foundations, which must disclose contributors of $5,000 or more.

Notice to donors. When a donor to a 501(c)(3) organization receives a “free gift” or other goods or
services, the donor can only deduct the difference between the contribution amount and the fair market
value of the gift, unless its value is insignificant. The IRS has said that the nonprofit is obligated to
inform its donors that the full contribution amount is not deductible and indicate the fair market value of
the gift.
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Example

If the nonprofit has a website that solicits contributions, the website (just like
any other written materials) will be subject to the tax and other rules on
charitable solicitations. (See page 6 on “State licensing of charitable
solicitations.”) The board should be aware of how the nonprofit is raising
money on the Internet and be sure that the nonprofit's management team has
reviewed issues of legal compliance.

The nonprofit is also subject to state solicitation and contribution rules if it has
arranged to raise funds through the websites of other organizations. The
board should make sure the nonprofit's management team has reviewed these
arrangements and regularly checks the websites. For example, if a nonprofit
has links to other websites that constitute involvement in a political campaign,
its tax-exempt status could be jeopardized.
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ADDITIONAL SOURCES OF INFORMATION

Management Assistance Program for Nonprofits

e Organizational overview (for-profits and nonprofits)
www.mapnp.otg/library/org_thry/new forms.htm

e Management library (including checklist for nonprofit boards)
www.managementhelp.org/ and www.managementhelp.org/org eval/uw brd.htm

e Basic responsibilities of nonprofit boards
www.managementhelp.org/boards/brdrspon.htm

e Support Center for Nonprofit Management
WWW.SUPPOTtCtr.org

e Lobbying and Advocacy Alliance for Justice
www.afj.org

e  Charity Lobbying in the Public Interest

Nonprofit Corporate Law

e Mancuso, Anthony. How to Form a Nonprofit Corporation (4th ed. 2002)
www.nolo.com

e N.C. Statutes and Nonprofit Corporation Act
www.ncga.state.nc.us/Statutes/Statutes.html (N.C. Nonprofit Corporation Act - search chapter 55A)

°

N.C. Secretary of State
www.secretary.state.nc.us/Corporations/

Nonprofits - General Information

BoardSource (formerly National Center for Nonprofit Boards)
www.boardsource.org

Federal government information (links)
www.usa.gov/Business/Nonprofit.shtml

Guidestar - National Database of Nonprofit Organizations
www.guidestar.org/index.jsp

National Center for Charitable Statistics
www.nccs.urban.org/

Nonprofit Management Education Center (University of Wisconsin - list of nonprofit web sites)

www.uwex.edu/ces/cced/nonprofits/management/index.cfm

Nonprofit Management

Alliance for Nonprofit Management (FAQ)

www.allianceonline.org
BoardSource (formerly National Center for Nonprofit Boards)
www.boardsource.org

Internet Nonprofit Center
www.nonprofits.org

Tax Issues
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Internal Revenue Setvice
www.irs.cov/charities /index.html
N.C. State Tax Office
www.dor.state.nc.us
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N.C. Center for Nonprofits

The mission of the N.C. Center for Nonprofits is to serve, promote, and represent the nonprofit
sector and strengthen nonprofits' effectiveness as they improve North Carolina's quality of life.
The Center serves as a statewide network for board, staff, and volunteers in 501(c)(3) nonprofits,
an information center on effective organizational practices, and as an advocate for the nonprofit
sector as a whole. It is a membership-based 501(c)(3) nonprofit corporation with more than
1,500 nonprofits working together in all 100 counties of North Carolina.

The Center has a number of resources to serve the public including:
e Board and Staff Helpline: A place for nonprofits to contact with questions on any aspect of
nonprofit management and leadership.
919/790-1555, ext. 220 or www.ncnonprofits.org/askthecenter.asp
e Information on the Center’s website, including Frequently Asked Questions, Principles &
Practices for Nonprofit Exccellence: A Self-Help Tool for Organizational Effectiveness, and links to other
state and national partners providing information and assistance to nonprofits.
www.ncnonprofits.org

Business Law Section
North Carolina Bar Association

The North Carolina Bar Association is a voluntary organization whose mission is to serve the
public and the legal profession by promoting the administration of justice and encouraging the
highest standards of integrity, competence, civility and well-being of all members of the
profession. Founded in 1899, the Bar Association serves both attorneys and the general public
with programs that include legal information materials, the Lawyer Referral Service, and support
for pro bono legal services.

The Business Law Section, with over 1500 members, brings together lawyers and other legal
professionals of the Bar Association who have a special interest in the practice of business law.

The Bar Association offers a number of services to the public including:

e Lawyer Referral Service: For members of the public who need an attorney or think they may
need one, this service is available at a charge of no more than $30 for up to 30 minutes for
the initial consultation.
1-800-662-7660; Raleigh/Durham/Chapel Hill: (919) 677-8574

e NC Center For Non Profits Pro Bono Program: Members from various sections of the Bar
Association, including the Business Law Section, volunteer to provide one-hour legal
assistance to smaller nonprofits in North Carolina.

919/790-1555, ext. 220
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PURPOSES AND GOVERNANCE

The purposes of nonprofit corporations vary greatly. Many nonprofit
corporations are charitable in nature; others serve educational, religious
or similar purposes. Still others, such as trade associations and social
organizations, are more fraternal in nature. Many states allow nonprofit
corporations to be formed for any lawful purpose. As a result, not all
nonprofit corporations qualify for exemption from federal income taxa-
tion. Nonprofit organizations may also be organized as trusts, rather than
corporations.'

U.S. nonprofit organizations can be divided into two general categories:
membership and non-membership corporations. In the case of amember-
ship corporation, the members typically elect the directors. In the case of
a non-membership nonprofit corporation, the board of directors is often
self-perpetuating, i.e. the board of directors elects directors to replace
those directors whose terms are expiring or who have resigned. Where the
nonprofit corporation is part of a system of affiliated nonprofit corporations,
directors often are elected by the board of a parent organization. Directors
typically serve one to three-year terms. Frequently, terms are staggered
so that a portion of the board is elected each year, thereby assuring the
nonprofit corporation of some continuity in its governing body.

Regardless of who elects them and whether they are referred to as
“directors” or “trustees,” the directors of a nonprofit corporation are
charged by law with overseeing the affairs of the nonprofit corporation.
Usually that authority is exercised, in part, through officers elected by the
directors, committees appointed by the board of directors or the president
of the nonprofit corporation, and staff persons hired by the nonprofit
corporation. Because the directors act for the benefit of others, they owe
certain fiduciary duties to the corporation they serve, often referred to as
the “duty of care” and the “duty of loyalty,” which are discussed below.

Some nonprofit corporations elect to establish an executive commit-
tee, usually composed of officers of the corporation, which is empowered
to make specified decisions, such as those decisions necessary between
board meetings and compensation decisions for key corporation employ-
ees. With the exception of executive committees, most committees of
nonprofit corporations merely make recommendations for consideration
by the board of directors.

Officers usually include a president, a number of vice presidents, a
secretary and a treasurer. "T'he bylaws of the corporation together with
the governing state nonprofit corporation law specify the powers of each
of the officers.

Nonprofit corporations are incorporated in one of the states of the
United States or the District of Columbia (or another country), typically
by filing in a public office a document usually called Articles of Incorpora-
tion or Certificate of Incorporation. This document, sometimes referred
to as the Charter, establishes the corporation, specifies its purposes and
may contain language appropriate to obtain the desired tax exempt status.
Nonprofit corporations also have a governing instrument called Bylaws
or Regulations that should provide clear answers to questions regard-
ing issues such as eligibility for and rights of membership, the process

1 The fiduciary duties of trustees of trusts are not within the scope of this
handbook. Often, state law imposes a higher standard of care on trustees
of trusts than on directors or trustees of corporations.

for nominating and electing directors and officers, notice and quorum
requirements for meetings of directors and members, the establishment
and powers of committees and the indemnification and limitation of li-
ability of officers and directors.

A nonprofit corporation usually has a mission statement (often sum-
marized in its Articles of Incorporation and Bylaws) defining the mission
of the organization and the persons whom it intends to serve, sometimes
referred to as the charitable class or beneficiaries. In many states, the
attorney general has broad power to oversee the operation of nonprofit
organizations, particularly those that are charitable in nature.

DUTIES OF DIRECTORS

DUTY OF CARE

The duty of care requires the director to be informed regarding the
affairs of the corporation and to exercise the care thata prudent person in
his or her position would exercise, and to do so in a manner that the director
reasonably believes to be in the best interest of the corporation.

To fulfill his or her duty of care, at a minimum, a director should:

e Regularly attend meetings of the board of directors;

e Be informed about the affairs and finances of the corporation;
and

e Exercise his or her independent judgment with respect to issues
under consideration.

Board meetings should be held regularly; usually they are held
monthly or quarterly. Meetings held only as the need arises are rarely
satisfactory.

Directors frequently rely upon staff members to provide informa-
tion regarding the affairs and finances of the corporation. In general,
a director may rely upon information supplied by staff members, the
corporation’s legal counsel, public accountants or board committees, un-
less the director is aware that such information is not accurate or has other
reason to believe that the information may not be reliable. If, however,
sufficient information is not supplied, it is the director’s duty to request
additional information. The director should read written information
that is provided.

Although the director may rely upon information provided by staff,
he or she should exercise independent judgment and should not hesitate
to take a position differing from that of the staff should he or she believe
that to be appropriate.

State laws vary as to the factors a director may consider when evaluat-
ing a proposed course of action. For example, in considering whether a
proposed course of action is in the best interest of a Pennsylvania nonprofit
corporation, a director may, but is not required to, consider the effects of
the proposed action on employees and contractors with the corporation,
as well as the community in which the corporation is located.
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DUTY OF LOYALTY

The duty of loyalty requires a director to exercise his or her duties
in a manner that furthers the interest of the organization rather than his
or her personal interest or the interest of another person or organization.
Matters related to this duty include:

e conflicts of interest;
e corporate opportunity; and

e confidentiality.

A director should reveal to the board of directors any conflicts of in-
terest that he or she may have when those conflicts or potential conflicts
may be relevant. For example, if the corporation will be doing business
with a company owned by the director or a family member, the board
should be informed of that relationship. Similarly, if the director also
serves as a director, committee member or employee of a competitor of
the corporation, the board should be so informed.

If the board will be making decisions that present a conflict or potential
conflict of interest, the affected director should answer any questions that
board members have about the conflict and should abstain from voting on
the matter. It is usually appropriate that the affected director leave the
room while the matter is being discussed or considered so that other direc-
tors will feel comfortable in addressing the matter fully and frankly.

It is often advisable to obtain comparable information so the board
has evidence that the transaction is fair to the corporation. The minutes
should describe the disclosure of the conflict, any recusals and any com-
parable information on which the board relied.

Itis good practice for a nonprofit corporation to have a written conflict
of interest policy requiring each director, among other things, to complete
and deliver an annual disclosure statement identifying potential conflicts
of interest such as the director’s employer, entities owned by the director
and organizations for which the director serves on a board or commit-
tee. (Usually, the disclosure statement also calls for similar information
about certain family members.) Typically, the president of the nonprofit
corporation reviews this information so that he or she will be generally
aware of potential conflicts of interest.?

A director is obligated to refer to the corporation business opportu-
nities appropriate for the corporation prior to using them for his or her
personal benefit. For example, a director desiring to purchase a parcel
of real property that by its nature or location might be of interest to the
corporation is required to permit the corporation the opportunity to
acquire the property prior to purchasing it personally.

The director must not disclose to others confidential matters of the
corporation. Any question as to whether any corporate information is
confidential should be addressed to counsel for the corporation.

TYPICAL RESPONSIBILITIES OF DIRECTORS

The board of directors is charged with defining and over-
The
board is responsible for: i) developing and overseeing imple-

seeing the implementation of the organization’s mission.

mentation of a strategic plan; ii) protecting the organization’s
long-term values and mission against sacrifice for short-term gains;

2 If the nonprofit corporation is a private foundation, the information con-
tained in the disclosure statement will be useful for other purposes as well.
See TAX EXEMPTION: 501(c) (3) Private Foundations at page 14.
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ii1) assuring that the programs operated by the organization are consis-
tent with its mission; and iv) preserving the organization’s assets against
waste or abandonment.

Among the most important responsibilities of the board is selecting
the person to serve as the organization’s president, chief executive offi-
cer or executive director. An able leader allows the organization to deal
effectively with most problems. With a weak or ill-suited leader, even
good organizations will likely experience significant difficulties. The
wise board of directors monitors the performance of its leader, provid-
ing periodic performance evaluations, while also serving as a source of
advice and counsel regarding difficult issues to enhance the leader’s
effectiveness.

The board of directors approves the organization’s annual budget
(capital and operating) as well as modifications to the budget throughout
the year. While staff can prepare and make recommendations regarding
the budget, ultimately it is the directors who must make decisions regard-
ing the addition of new programs and the making of capital expenditures.
Should the organization experience financial difficulty, it is the board that
must make difficult decisions such as the elimination of programs for the
overall welfare of the organization and balancing the immediate needs
of the organization’s programs with the long-term financial well-being
of the organization.

Auditors, attorneys and other professionals engaged by the corpora-
tion should be selected by and report to the board of directors, thereby
providing comfort and assurance to the directors that the corporation is
being properly and lawfully operated.

Finally, itis the responsibility of the board to oversee the management
and investment of the organization’s endowment and investments so as
to assure the long-term viability of the organization and the availability
of its resources, when needed. The board must assure that donations are
invested and used in the manner required by donors and otherwise as
required by law. In addition, in many organizations, it is expected that
directors will actively assist in the organization’s fund-raising efforts, by
donating to the organization as well as assisting the organization in obtain-
ing donations from others. Indeed, many foundations and other organiza-
tions that typically make donations to charities are disinclined to support
a charity where its directors do not contribute to the organization.

RIGHTS OF DIRECTORS

Most state nonprofit corporation statutes grant directors specific rights,
typically including access to the books and records of the corporation, such
as the financial records. Additionally, each director should have access to
the corporation’s key management staff; inaccessibility of management
or unavailability of financial information should raise serious questions
for the director regarding whether he or she will have the information
necessary to carry out the director’s duty of care.

Directors are also entitled to notice of meetings in accordance with the
Bylaws of the corporation and copies of the minutes of meetings of the
board of directors and committees. In a well-run nonprofit corporation,
the director can expect to receive prior to the board meeting a packet of
information containing the minutes of the most recent board meeting,
minutes of recent committee meetings, recent financial statements, an
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agenda for the meeting and information regarding matters to be considered
by the board at the upcoming meeting.

In some states, including Pennsylvania, applicable law grants the
director standing to challenge in court corporate actions with which he
or she disagrees.

ETHICAL ISSUES

In recent years, nonprofit organizations have been subjected to
increased scrutiny as a result of scandals in the nonprofit world and busi-
ness world and the recent passage of legislation commonly referred to as
Sarbanes Oxley. With the exception of its provisions relating to document
destruction and reporting of violations of law, most of Sarbanes Oxley’s
requirements do not apply to nonprofit corporations. However, some
commentators believe that the standards set by Sarbanes Oxley will
eventually become the accepted practice for nonprofit corporations. In
some states, legislatures are considering adopting Sarbanes-like require-
ments for nonprofit organizations. In that light, nonprofit corporations
may wish to consider the following actions:

1. Establishing an audit committee separate from the finance com-
mittee. The audit committee, which would be composed of per-
sons not employed by the nonprofit and who are knowledgeable
about financial matters, would make recommendations regarding
the selection of the auditors, oversee the auditors, and establish
processes for addressing complaints regarding accounting and
internal control issues.

2. Establishing a nominating/governance committee composed of
directors who are not employees. The committee would assume
responsibility for nominating qualified candidates for directors,
monitoring corporate governance, and monitoring compliance
with ethical standards.

3. Establishing a policy regarding the retention and destruction of
documents;

4. Establishing a procedure that allows employees to alert manage-
ment and/or board to ethical issues and violations of law without
fear of retaliation; and

5. Establishing a conflict of interest policy as described on page 6,
above.

TAX EXEMPTION

Many, but not all, nonprofit corporations qualify for exemption from
federal income tax because they are described in one or more provisions
of Section 501(c) of the Internal Revenue Code. In most cases, to be
afforded the benefits of tax exemption, the nonprofit corporation must
apply to the IRS for recognition of exemption. The most common status
is that of a charitable organization described in Section 501(c)(3) of the
Code, which affords both exemption from federal income tax and deduct-
ibility of charitable contributions to the organization. Generally, 501(c)(3)
status is available to charitable, religious and educational organizations.
Qualification under other provisions of Section 501(c) affords exemption
from federal income tax, but generally does not afford deductibility of
contributions to the organization.

A '501(c)(3) organization is presumed to be a private foundation unless
it qualifies as a public charity. When the IRS recognizes an organiza-

tion as exempt under Section 501(c)(3), it also characterizes it as either a
private foundation or a public charity. For the reasons discussed below,
ordinarily it is preferable to qualify as a public charity.

501(C)(3) PUBLIC CHARITIES

An organization described in Section 501(c)(3) may be classified a
“public charity” if it is a hospital, church or school, meets a financial test
demonstrating that it has broad public support or supports one or more
publicly supported organizations.

Section 501(c)(3) public charities are subject to a variety of limitations
on their operations, including prohibitions on:

e certain political activity;
e any substantial amount of lobbying; and

e allowing the assets or income of the organization to inure to the
benefit of private persons.

CERTAIN POLITICAL ACTIVITY

A 501(c)(3) public charity is not permitted to engage in any political
campaign activity in support of or opposition to any candidate for public
office. Accordingly, directors who are inclined to involve themselves
personally in such activity must be careful not to undertake such activity
in their capacity as directors of the 501(c)(3) organization. For example,
they should not conduct meetings at the organization’s office space or use
the letterhead for political correspondence or purport to be speaking on
behalf of the organization.

LOBBYING

A 501(c)(3) public charity may engage in lobbying only if the amount
of the lobbying is not substantial (“Substantial Part Test”). Unfortunately,
the Internal Revenue Code does not define either “substantial” or “lobby-
ing” for the purposes of applying the Substantial Part Test. Lobbying by
directors for its causes is usually attributed to the nonprofit organization,
even when the directors volunteer their efforts.

Some 501(c)(3) organizations are eligible to elect to be governed by
a financial formula set forth in Section 501(h) of the Code instead of the
Substantial Part Test. This election is particularly attractive to organiza-
tions whose volunteers lobby extensively for the organization’s causes,
because the formula used is based on the organization’s expenditures
and, unlike the Substantial Part Test, does not take into consideration
volunteer activity not involving organization expenditures. Regardless of
which test is applicable, a nonprofit corporation must conduct its affairs in
a manner that does not result in prohibited excessive lobbying.

INUREMENT

A 501(c)(3) public charity is expected to operate for the benefit of the
public and the charitable class served by the organization, rather than the
benefit of private persons. Transactions between directors (and other
private persons as well) and the exempt organization must be structured
in a manner that does not improperly benefit the private person. Such
improper benefit to private persons is referred to as “private inurement.”
Private inurement can occur in numerous different ways. For example,
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the organization may not loan money to a key employee or an affiliated
business corporation unless the terms are arm’s-length. Ordinarily, this
would mean that the organization has determined that the loan is a sound
business decision, the loan bears interest at a commercially reasonable
rate and is properly secured. Similarly, the exempt organization cannot
pay excessive compensation, pay for services that are not provided or
provide free or below-market price goods or services to private persons
other than members of the charitable class the organization serves. This
prohibition on private inurement frequently raises significant issues for
501(c)(3) organizations desiring to participate in partnerships with tax-
able entities or individuals.

INTERMEDIATE SANCTIONS

A “disqualified person” who engages in an “excess benefit trans-
action” with a 501(c)(3) organization that is a public charity or with a
501(c)(4) organization can be subject to an excise tax of 25% of the excess
benefit, and, if correction of the excess benefit is not timely made, to
an excise tax of 200% of the excess benefit. Officers and directors who
knowingly participate in such a transaction may be subject to an excise
tax of 10% of the excess benefit. These excise taxes are commonly
referred to as intermediate sanctions.

“Disqualified persons” are persons with substantial influence on the
exempt organization. They include officers and directors of the public
charity and persons in positions of authority with the public charity during
the previous five years, as well as their family members and companies
owned by them. In an “excess benefit” transaction, the value of the
economic benefit conferred by the exempt organization exceeds the
value of the consideration it receives. Potential excess benefit transac-
tions include (but are not limited to) compensation decisions affecting
officers, directors and key employees, and transactions involving the
sale of property between a public charity and one of its managers or
employees.

A transaction may be presumed not to involve any excess benefit if:

e It is approved by a committee or board comprised entirely of
disinterested directors;

e When valuing the benefit conferred by the charity, the directors
used comparable information as a guide; and

e 'T'he directors documented their decision-making process.

501(C)(3) PRIVATE FOUNDATIONS

Private foundations are subject to more scrutiny and regulation than
public charities. Like public charities, private foundations are subject
to the above-described prohibitions on political campaign activity and
private inurement. In addition, the private foundation is subject to an
absolute prohibition on lobbying and significant additional restrictions
on its operation and its relationships with its directors.

Self-dealing restrictions in the Code effectively prohibit many, if not
most, business transactions between a private foundation and its direc-
tors and other persons who are “disqualified persons.” In addition, the

law 1) substantially restricts persons to whom and purposes for which
grants may be made; ii) imposes limitations on the investments and
holdings of the organization; iii) subjects the organization’s investment
income to an excise tax; and iv) requires the organization to make a
certain amount of qualifying distributions (grants) each year. Because
these restrictions carry with them punitive excise taxes for both the
organization and involved director, a director is well-advised to know
whether the organization he or she serves is a public charity or a private
foundation. If the organization is a private foundation, the director must
be familiar with the restrictions provided for in Chapter 42 of the Code.
Ordinarily, a private foundation requires ongoing advice from an attorney
or other tax professional knowledgeable regarding tax issues related to
private foundations.

OTHER 501(C) STATUS

Many nonprofit organizations not described in Section 501(c)(3) of
the Code enjoy exemption from federal income tax under other provi-
sions of Section 501(c). For example, trade associations and chambers of
commerce are usually exempt under Section 501(c)(6); civic and social
welfare organizations enjoy an exemption under Section 501(c)(4); and
certain social clubs qualify under Section 501(c)(7). There are some
28 categories of 501(c) organizations, each of which has its own set
of requirements. Many differ substantially from those applicable to
501(c)(3)organizations.

UNRELATED BUSINESS INCOME

The exemption from federal income tax does not extend to revenues
generated from a regularly carried on trade or business the conduct of
which is not substantially related to the exempt purposes of the exempt
organization. To be substantially related to the organization’s exempt
purpose, the activity must directly further such purpose. Merely generat-
ing funds thatare ultimately used for the organization’s exempt purposes
does not directly further the organization’s exempt purposes. Revenues
from such a trade or business are referred to as unrelated business income
and may be subject to the unrelated business income tax.

The IRC provides numerous exceptions and modifications for various
categories of income that would otherwise constitute unrelated business
income, including for example, interest, dividends, certain rents and
royalties. To avoid unrelated business income, the exempt organization
must satisfy the requirements relevant to the applicable exception or
modification. Often these requirements are complex.

The determination of whether any particular revenue is unrelated
to the exempt organization’s exempt purposes depends upon the facts
and circumstances of the case at hand. Income constituting exempt
purpose income for one organization or under one set of circumstances
may be unrelated business income for another organization or in other
circumstances.

An exempt organization that has unrelated business income is re-
quired to file IRS Form 990°T and pay any applicable tax on the income.
In addition, because an exempt organization is required to operate pri-

3 Disqualified persons include officers and directors and substantial contributors to
the private foundation, as well as certain family members of and businesses owned

by such persons.
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marily in furtherance of its exempt purposes, large amounts of revenue
from activities constituting an unrelated trade or business may cause loss
of the organization’s exempt status.

AVOIDING THE FUNDING OF TERRORISM

Since the World Trade Center attacks on September 11, 2001,
charities and government have shared the common interest of assuring that
charities do not intentionally or inadvertently fund terrorism. In 2001, the
Patriot Actamended several federal statutes to grant the President power
to freeze or confiscate the assets of a charity believed to be contributing
funds to persons listed by the government. "To avoid inadvertently funding
terrorism, a charity should check the names of grantees and their boards
and affiliates against lists of terrorists maintained by the U.S. Treasury
and U.S. Department of State. A charity should also undertake a pre-
grant inquiry sufficient to become comfortable about the grantee, monitor
the grant on an ongoing basis, require periodic reports and require the
grantee to certify that it does not fund terrorism and is not associated
with terrorists. Funding persons on the government’s list can result in
substantial criminal fines, jail time, freezing and confiscating of assets
and loss of tax exemption.

LIMITATIONS OF SECTION 501 STATUS

Many benefits arise out of qualifying for one of the many exemptions
afforded by Section 501(c) of the Code. The organization’s revenues
are exempt from federal income tax to the extent they arise from its ex-
empt purposes. Contributions to 501(c)(3) organizations may qualify as
charitable deductions. The organization may have access to tax-exempt
financing and state exemption, preferred postage rates and similar ben-
efits. However, exemption under Section 501 of the Internal Revenue
Code does not necessarily afford the organization exemption from all
taxes and reporting requirements:

e It does not exempt most organizations from filing an annual in-
formation return with the IRS, which must be made available to
members of the public upon request.

e Itdoesnot exempt the organization from paying FICA and certain
other employment-related taxes imposed upon employers.

e 'T'he organization may still be required to report and pay federal
“unrelated business income tax” on taxable income derived from
activities not related to its exempt purposes.

e It does not necessarily operate to exempt the organization from
state income taxes. The organization must identify those states
where it will be operating and determine what action, if any, is
necessary to qualify for exemption in each state.

e In many states, it does not operate to assure the availability of
exemption from real property taxes or sales and use tax on items
purchased by the organization.

e [trarely operates to allow the organization to avoid collecting and
paying sales and use tax on taxable items or services it sells, even
if the sale furthers the organization’s exempt purpose.

e [t does not exempt the organization from most federal excise
taxes.

SOLICITING CHARITABLE CONTRIBUTIONS

Most states regulate by statute and/or regulations solicitations for
charitable contributions. Although the statutes vary greatly, typical
requirements include registration with a governmental body such as
Department of State or Attorney General (unless the organization quali-
fies for an exemption) and the disclosure of specified information to the
donor at the time of solicitation. Some states also require the placement
of a legend on solicitation materials.

T'he number of exemptions and their requirements vary greatly from
state to state; some states have no exemptions. "Typical exemptions ap-
ply to religious organizations, organizations raising less than a specified
amount of funds and certain veterans organizations. Before solicitingin a
state, a charity should determine what steps are necessary to comply with
requirements for the solicitation of charitable contributions. Some fund-
raising activities (such as charitable gift annuities) may also be affected
by state securities or insurance law or by local licensing requirements.
Other fund-raising activities (such as some small games of chance) may
be subject to special state or local regulation and may generate taxable
income.

Many states also regulate professional solicitors (those who are paid by
the nonprofit organization to solicit funds) and professional fund-raising
counsel (those who provide advice regarding how to raise funds or establish
fund-raising programs). Some states require that charities engaging such
persons do so in written contracts approved by the state.

Charities that receive restricted donations are ordinarily required to
use them for the purposes specified by the donor, absent court approval
to the contrary. Among the duties of directors is assuring that use of such
restricted funds complies with the donor’s restrictions. Directors will
also ordinarily be charged with assuring that the nonprofit corporation’s
endowment is invested and used prudently and in accordance with state
law. Some states place limitations upon the use of income from endow-
ment funds.

THE NEW DIRECTOR

Before his or her term begins, the new director should undertake to
become knowledgeable about the organization. The director should
review the organization’s:

e articles of incorporation and bylaws
o dectermination letter from the Internal Revenue Service
® most recent tax return

e most recent audited financial statements or year-end statements
if audited financial statements are not available

e most recent annual report
e list of the current officers and directors of the organization

e summary of applicable insurance (including a review of any policies
of Directors and Officers Fiduciary Liability Insurance)

® mission statement

e chart showing the relationship among the organizations, if the
organization is part of a system of affiliated organizations.
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This information will serve to familiarize the director with the or-
ganization and assist him or her in understanding the organization and
assessing any risk that he or she may be assuming.

Many nonprofit organizations have elected to reorganize themselves
into systems of affiliated nonprofit organizations. A typical simple struc-
ture includes a parent organization that establishes policy for the entire
system, a subsidiary organization that operates the charity’s program
and a subsidiary organization that raises and invests the charity’s funds.
Sometimes, the system also includes other nonprofit organizations and
a business corporation owned by one of the nonprofit corporations.
Normally, each of the nonprofit corporations in the system qualifies as
an organization exempt from federal income tax. Directors for a corpora-
tion that is part of a reorganized system face the additional challenge of
becoming familiar with the role of the corporation within the system and
understanding the relationship between and among the various corpora-
tions comprising the system.

UNDERSTANDING THE FINANCIAL STATEMENTS

Like a business corporation, a nonprofit corporation’s financial state-
ments currently should include, at least, a profit and loss statement and a
balance sheet. The balance sheet reflects the assets, liabilities and fund
balance of the nonprofit corporation on any particular day. The profit
and loss statement shows the performance of the organization during
the time period covered by the profit and loss statement. Often there is
a cash flow statement that will enable the director to link the profit and
loss statement to the balance sheet. Accounting rules require nonprofit
organizations to identify net assets as unrestricted, temporarily restricted
or permanently restricted.

Many nonprofit corporations use a system of accounting referred to
as fund accounting. Fund accounting is a system of accounting in which
separate records are kept for assets donated to a nonprofit corporation
which are subject to restrictions imposed by donors or outside parties.
Assets with similar restrictions are usually commingled in logical group-
ings described as “funds” and are accounted for together rather than
separately. A balance sheet and an operating statement for each fund
can be prepared from the accounts of each fund.

Thereare no limits on the number of funds thata corporation may use, but
corporations generally use the following five categories of funds: i) general fund;
i) restricted fund; iii) endowment fund; iv) board-designated endowment
fund; and v) fixed asset fund. The general fund contains no restricted
assets and is used by the Board to carry out the general activities of the
corporation. The restricted fund contains assets that the corporation
must use for specified purposes. The endowment fund contains assets
for which the donor has stipulated that only the income earned can be
used. 'The board-designated endowment fund contains assets that are
restricted by Board action as opposed to donor stipulation. The fixed
asset fund records the cost of fixed assets.

Financial statements should be provided to the directors at each
meeting of the board, and appropriate staff members should be available
to answer questions regarding the financial statements. Expense permit-
ting, the financial statements should be audited or reviewed annually by

4 |If the organization does not carry directors and officers liability insurance,
the director may wish to explore obtaining such coverage himself, perhaps
through homeowner’s insurance or an umbrella policy.

a person outside the organization. Often funding sources or laws appli-
cable to charitable solicitation will require an audit or review. Directors
should satisfy themselves that an appropriate internal control structure
is in place to avoid misuse of assets. Also, accounting rules specific to
nonprofit organizations cover recognition and evaluation of certain gifts
and may require expert advice. Boards not having any directors with
sufficient expertise in such matters may wish to seek professional advice
regarding such matters.

RISK REDUCTION

Although suits against directors of nonprofit corporations occur less
frequently than those against directors of business corporations, they are
not unknown. In recent years, widespread publicity and, in some cases,
criminal convictions have highlighted the fiduciary role of directors and
officers of nonprofit organizations.

A variety of tools is available to reduce the risk that a director will be
held liable for his or her actions or omissions:

e Directors and Officers Liability Insurance
e Other appropriate insurance
e Indemnification

e Limitation of Liability

Many nonprofit corporations purchase directors and officers liability
insurance to protect their fiduciaries. While such insurance is useful,
exclusions from coverage, deductibles and copayment amounts may
operate to reduce the protection provided by D&O insurance. A direc-
tor should be familiar with the limitations of the policy provided by the
organization.*

The organization should carry insurance appropriate to its activities
(including, for example, general liability, errors and omission, automobile
or malpractice) in amounts sufficient to meet its needs. The absence of
appropriate insurance may cause an injured person to seek recourse from
directors. Ifadequate insurance is in force, an injured person is less likely
to seek damages from a director.

State statutes often identify the circumstances in which a nonprofit
organization may indemnify a director. The board may decide, in advance
of a particular event, what protections the corporation should offer. These
protections should be embodied in the Bylaws or Articles or Certificate
of Incorporation of the corporation. The indemnification obligation may
include reimbursing and/or advancing legal fees incurred in defending
a proceeding as well as damages actually assessed against the director.
Sometimes organizations also enter into contracts with directors or officers
to indemnify them under specified circumstances.

Some states, including Pennsylvania, allow a nonprofit corporation
to limit the liability of its directors. If the state in which the corporation
is incorporated so permits, such a provision should be included in the
appropriate governing documents.

In addition, under many circumstances, the Volunteer Protection Act
of 1997 limits the liability of volunteers serving nonprofit organizations.
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CHECKLIST

The following checklist is intended to assist directors in reducing
their risk and to assist the organization in fulfilling its obligations under
the law.

e s the organization actually incorporated?
e Does the corporation have clear bylaws?

e Does it conduct its affairs in a manner consistent with its by-
laws?

e Does the board meet regularly?

e Are the other directors respected members of the community?

e (Can I devote the time necessary to carry out my duties?

e Does the corporation have a conflict of interest policy?

e Do I have any significant conflicts of interest that will impair my
ability to serve this organization?

e Does the corporation have directors and officers liability insurance
and, if so, what are the policy limits, exclusions, deductibles and
copayments?

e Does the corporation maintain sufficient insurance appropriate to
its activities?

e Do the bylaws or other governing documents provide for indemnifi-
cation and under what circumstances and with what limitations?

e Do the bylaws or other governing documents provide for limitation
of liability?

e Does the organization produce regular financial statements and
are they audited annually?

o What internal financial controls are in place?

o Whatrestricted gifts does the organization have and how are they
being used?

o How is the endowment invested and used?

e What is the federal tax status of the organization?

e [s the organization a private foundation or public charity?

e Ifitisa private foundation, what steps are taken to comply with
the regulations imposed on private foundations?

e Has the organization filed its federal tax return?

e Is the organization paying its employment taxes?

e Does the organization engage in lobbying or political activity?

e [sthe organization paying sales tax on items it buys and collecting
and remitting it on items it sells?

e [s the organization authorized to solicit contributions in each
jurisdiction where it does so?

- Agenda - Wednesday September 18, 2019 at 5:30 PM

SUMMARY AND CONCLUSION

Nonprofit corporations today constitute a significant portion of the
United States economy. Persons serving as officers and directors of
nonprofit corporations perform valuable services for these organizations,
the people and causes served by these organizations and the community
at large. Usually, the only “compensation” received is the associated
prestige and the satisfaction of contributing to the well-being of society.
Notwithstanding this limited “compensation,” persons serving as officers
and directors can expose themselves to potential liability and/or embar-
rassment or reputational injury. T'he wise director will carry out fully his
or her duty of care and duty of loyalty. The wise nonprofit corporation
will putinto place appropriate vehicles to limit the liability of its directors
and otherwise reduce the likelihood that the corporation’s problems will
become those of its directors.
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Kirkpatrick & Loockhart Preston Gates Ellis LLLP has prepared this handbook as a service to the
nonprofit community and the many individuals who serve as directors of nonprofit corporations. It
summarizes the duties of directors of nonprofit corporations, provides general background information
regarding selected available federal tax exemptions and laws regulating charitable solicitations and
provides practical advice for minimizing liability arising out of service as a director of a nonprofit
corporation. It is not intended to serve as legal advice on any particular matter. Users should consult
counsel knowledgeable about nonprofit corporations for legal advice.

This Handbook applies to nonprofit corporations engaged and doing business in the U.S. It does
not apply to nonprofit organizations or charities engaged or doing business in any other jurisdiction,
including without limitation, the United Kingdom.

Questions regarding the information provided in this handbook can be directed to:

Susan M. Mussman, Esq.
412.355.8658
susan.mussman@Kklgates.com

K&L|GATES

klgates.com

K&I Gates comprises approximately 1,400 lawyers in 22 offices located in North America, Europe and Asia, and represents capital markets partici-
pants, entrepreneurs, growth and middle market companies, leading FORTUNE 100 and F'T'SE 100 global corporations and public sector entities.
For more information, please visit www.klgates.com.

K&L Gates comprises multiple affiliated partnerships: a limited liability partnership with the full name Kirkpatrick & Lockhart Preston Gates Ellis
LLP qualified in Delaware and maintaining offices throughout the U.S., in Berlin, and in Beijing (Kirkpatrick & Lockhart Preston Gates Ellis LLP
Beijing Representative Office); a limited liability partnership (also named Kirkpatrick & Lockhart Preston Gates Ellis LLLP) incorporated in Eng-
land and maintaining our London office; a Taiwan general partnership (Kirkpatrick & Lockhart Preston Gates Ellis) which practices from our Taipei
office; and a Hong Kong general partnership (Kirkpatrick & Lockhart Preston Gates Ellis, Solicitors) which practices from our Hong Kong office.
K&IL Gates maintains appropriate registrations in the jurisdictions in which its offices are located. A list of the partners in each entity is available for
inspection at any K&L Gates office.

‘T'his publication/newsletter is for informational purposes and does not contain or convey legal advice. The information herein should not be used or
relied upon in regard to any particular facts or circumstances without first consulting a lawyer.

Data Protection Act 1998—We may contact you from time to time with information on Kirkpatrick & Lockhart Preston Gates Ellis LLP seminars
and with our regular newsletters, which may be of interest to you. We will not provide your details to any third parties. Please e-mail london@

klgates.com if you would prefer not to receive this information.

©1996-2007 Kirkpatrick & Lockhart Preston Gates Ellis LLP. All Rights Reserved.
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2018/2019 OVERVIEW OF DEVELOPMENT OF FUND SOURCES
Total $69.1K

FT{E:?ESEEE Corporate Giving and Matches
- $14.5K

* Credit Suisse Donation
* Corporate Matches

Parent Giving $43.8K
* 146 Families/Individuals

PTSO - $10K

* School Lunches
* Duke Concessions
e (Carnival

Board Giving - $S0.5K

e 2 Board Members

Staff Giving - $S0.3K
* 3 Staff Members
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AGENDA

Welcome

Review: Role of the Academic Excellence Committee
Review: RTHS Mission/Approach

Review: AcEx Dashboard

Newly Released Data

AcEx Focus for 2018-19 — Meetings and Retreat
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REVIEW: ACEX COMMITTEE ROLE

In collaboration with CSO, develop goals to reflect charter commitments
Periodically review progress toward goals

Serve as sounding board for CSO’s ideas on how to improve instructional practices
and curricula based on data

Ensure the CSO has created and implemented staff evaluation and feedback
procedures, monitor results
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NOT THE ACEX COMMITTEE ROLE

We do not engage over inputs—the means by which the school pursues its mission
We do not evaluate teachers
We do not select, design, or review the quality of curricula

We do not plan professional development for teachers
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RTHS CHARTER COMMITMENTS

Student Achievement
Content Mastery
Independence & Initiative
Critical Thinking
Professionalism

Faculty Professional Development
Teacher Effectiveness
Effective Instruction
Faculty Engagement

Access
Enrollment & Diversity
STEM Careers
Innovation

Sharing/Dissemination
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ACEX “DASHBOARD”

H © - L - RTHS Academic Excellence - Report 2018.09.09 - Excel Rich Cohn G
File Home Insert Page Layout Formulas Data Review View Help __,O Tell me what you want to do
R4 . fi v
- B C D E F G H | J K L M N 0 P Q R S -
1 Research Triangle High School
2 Academic Excellence Report - 2016-2018
e
4 Objective 2016-2017 - 5th Year of Operation
5 Student Achievement
6 1.1 Content Mastery. Move % of Eligible Students Graduating % of Eligible Students Graduating
all students through a 1.1.1: Graduation Rate: 4-year Schoal: P G [Chapel Lake School: P G [Chapel Lake
7 rigorous, college- high school graduation %. chool: RTHS | Creek | Hope | Hill RCS |Nerman chool: RTHS | Creek | Hope Hill RCS |MNorman
g |preparatory curriculum. All Percent: |87.4%| >95 | >95 | 87.8 | 95 | >@5 Percent: |94.8%| >95 | >95 | 907 | >95 | >95
9 students ‘naed to learn the % Meeting Benchmark % Meeting Benchmark
core curriculum of math, P | G |Chapel Lake P G |Chapel Lake
10 :::tz c'e:“i::! ﬁ:g:;'s:;m the Subject | RTHS | Creek | Hope | Hil | RCS [Norman| Subject | RTHS | Creek | Hope | Hil | RCS |Norman
11 Vv guage. ACT - All 82,7 | 892 | 87.2 | 86.0 | 856 | 81.8 |ACT-Al 926 | 879 | 864 | 863 | 763 | 920
arts in order to graduate as |, 4 5. pooeo coliage Test
12 |educated, college-bound |+ =7 "IEER Begmmm English 786 | 78.1 | 73.7 | 744 | 68.9 | 84.0 |English 861 | 795 | 746 | 77.2 | 591 | 84.0
13 young people. ( ) g ' Reading 643 | 647 | 616 | 642 | 52.2 | 67.5 |Reading 71.3 | 640 | §9.2 | 659 | 387 73.5
14 Math 62.2 | 66.3 | 689 | 63.9 | 33.3 | 73.7 |Math 615 | 684 | 683 | 829 | 312 | 735
15 Science 571 | 56.5 | 51.2 | 511 | 38.9 | 60.8 |Science 67.8 | 599 | 589 | 58.0 | 323 | 595
16 Writing 58.2 | 676 | 59.5 | 69.7 | 444 | 727 |Writing 63.9 65.1 58.3 72.0 376 73.5
17 % of Students Proficient % of Students Proficient
P G |Chapel Lake P G Chapel Lake
18 1.1.3: Biology, English Il, and Subject RTHS | Creek | Hope | Hill | RCS [Norman| Subject RTHS | Creek | Hope | Hill RCS |Norman
19 Math EQC Proficiency. Biology 80.5 | 88.3 | 828 | 68.7 | 82.7 | B5.2 |Biology 750 | 873 | 846 | 658 | 850 | 724
20 English Il 87.6 | 89.0 | 88.2 | 827 | 83.7 | 934 |Englishll 89.5 | 878 | 872 | 827 | 931 | 74.0
21 Math | 79.9 | 871 | 882 | 796 | 88.3 | 87.2 |Math! 734 | 866 | 889 | 803 | 86.7 | 823
22 Scores Scores
1.1.4: School Performance P G |Chapel Lake P G |Chapel Lake
23 Grades and EVAAS Growth Measure |RTHS |Creek | Hope | Hill | RCS |Norman| Measure | RTHS | Creek | Hope | Hill | RCS |[Norman
24 Scores. SPG 85 93 89 84 88 89 |SPG 82 91 90 84 87 87
25 Growth 759 | 995 | 849 | 885 | 93.2 | 97.4 |Growth 725 | 909 | 858 | 916 | 857 | 856 v

2016-2018 | 2015-2017 | 2014-2016 | 2013-2015 | 2012-2014 ) E »

Ready

ﬂ O Type here to search
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GUIDING PRINCIPLES FOR
GOALS AND METRICS

Emphasize growth in performance regardless of students’ initial
achievement level

Emphasize achievement in 11t & 12t grades to best reflect 2+ years
experience at RTHS

Use points of comparison wherever possible

Leverage ability to consider time trends given availability of prior year
data

Consider accessibility of data, ease of use
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2014-19 ACT Performance, overall

100

85

926 92.6

85

75
2014-15 2015-16 2016-17 2017-18 2018-19
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2014-19 ACT Performance, by subject area

100.0
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2014-19 EOC Performance, by subject
are

895
8l6

Biology English 1l
2014-15 201516 =—2016-17 — 201718 — 2018-19
2014-15 2015-16 2016-17 2017-18 2018-19
Biology 771 74,5 80.5 75.0 78.7
83.2 83.8 87.6 89.5 85.6
English I
Math | 61.2 76.6 79.9 73.4 38.9
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SAMPLE: EOC SUBGROUP

DEDENDMANCE
All Students English Il 85.6
Female English Il 84.5
Male English Il 86.6
Asian English Il 90.0
Black English Il 66.7
White English Il 93.9
Students With Disabilities English Il 41.7
Not Economically Disadvantaged English Il 88.1
Not a Student with Disabilities English Il 90.3
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2014-19 SCHOOL GROWTH

2014-15

2015-16

2016-17

2017-18

2018-19

Growth

75.7

/8.1

75.9

72.5

73.8
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INITIAL DRAFT:

ACEX GOALS AND RETREAT DISCUSSION ITEMS

No

FOR 2019-20

. Student subgroup growth and performance (data, priorities)
. Fluctuation in Math | scores

MAP assessment data (or additional independent measure
of growth)

. Alumni survey
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October 8th, 1:00 PM
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FY 2019-2020 Budget

		Research Triangle High School		FY 2019-2020 Approved Budget (June 2019)		Working Budget 2019-2020		July		Aug		Sept		Oct		Nov		Dec		Jan		Feb		Mar		Apr		May		June 		A/R & A/P		Actuals as of 8.31.19		17%

		Revenue		ADM:  557																																% received to date

		State Funds - Revenue		3,174,533		3,174,533		102,694		291,717		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				394,411		12%

		State EC Funds 		283,213		283,213		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		State Funds - NCVPS		(20,000)

bettyback: Pamela Blizzard:
This is throwing off our surplus!		(20,000)

bettyback: Pamela Blizzard:
This is throwing off our surplus!		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		State Funds - Fines & Forfeitures		7,000		7,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0						0%

		State Funds - Other Funds (non-recurring)		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Alamance County Funds		2,158		2,158		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Caswell County Funds 		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Chapel Hill Funds		33,974		33,974		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Chatham County Funds		30,182		30,182		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Durham County Funds		854,851		854,851		- 0		133,781		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				133,781		16%

		Franklin County Funds   		1,984		1,984		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Granville County Funds		8,900		8,900		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Harnett County Funds		1,163		1,163		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Johnston County Funds 		5,031		5,031		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Orange County Funds 		58,477		58,477		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Wake County Funds		757,868		757,868		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Federal Funds - PRC 060 (EC)		99,492		99,492		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Federal Funds - PRC 050		8,669		8,669		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Federal Funds - PRC 103		5,242		5,242		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Federal Funds - PRC 118		- 0		- 0		- 0		350		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				350		0%

		Grant Funds SRSA 		50,000		50,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0

		Sales & Use Tax Refund		11,000		11,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Corporate/Board/Private Donations		50,000		50,000		575		1,085		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				1,660		3%

		Interest Income		7,300		7,300		783		569		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				1,352		19%

		Other		- 0		- 0		- 0		6,920		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				6,920		0%

		Total Revenue		5,431,037		5,431,037		104,052		434,421		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		538,474		10%

		Expenses

		Principal		205,000		205,000		17,083		17,083		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				34,167		17%

		Interest		571,909		571,909		46,824		47,245		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				94,070		16%

		Bond Costs		8,500		8,500		2,037		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				2,037		24%

		Repair and Replacement Fund Transfer		85,800		85,800		7,150		7,150		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				14,300		17%

		Capitalized Improvements/Purchases		- 0		- 0		- 0		5,599		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				5,599		0%

		Building Expenses

		Utilities    - elec, water and trash                                  		80,000		80,000		5,394		5,024		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				10,418		13%

		Janitorial, Maintenance & Repair		145,000		145,000		10,325		4,274		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				14,599		10%

		   Total Building Expenses		225,000		225,000		15,718		9,298		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		25,016		11%

		Personnel

		Salaries		2,927,206		2,927,206		70,952		240,253		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				311,205		11%

		Substitutes		67,326		67,326		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Contract - EC Consultants & Contracted Services		20,000		20,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Contracted Financial Services		39,714		39,714		- 0		7,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				7,000		18%

		Personal Leave		5,200		5,200		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Health Insurance - State Plan		278,804		278,804		20,746		21,113		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				41,858		15%

		Retirement - State 457 Plan + Match 		85,182		85,182		6,113		6,158		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				12,271		14%

		Payroll Taxes - 7.65% 		229,479		229,479		4,884		17,910		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				22,794		10%

		NC Flex Plan Fees		3,700		3,700		254		256		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				510		14%

		SUTA		6,007		6,007		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Workers Comp Insurance		14,999		14,999		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Bonus		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		   Total Personnel		3,677,616		3,677,616		102,948		292,690		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		395,638		11%

		Instructional 

		Technology		11,000		11,000		22		3,333		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				3,355		31%

		Educational Programs		35,000		35,000		626		2,543		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				3,168		9%

		Textbooks/Assessment		10,000		10,000		18		2,434		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				2,452		25%

		Digital Resources & SW Licenses		30,000		30,000		1,850		2,999		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				4,849		16%

		Staff Development		30,000		30,000		81		1,362		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				1,443		5%

		Strategic Initiatives		25,000		25,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		   Total Instructional		141,000		141,000		2,597		12,671		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		15,268		11%

		Office & Administration

		Office Equipment		18,685		18,685		970		10,150

bettyback: Paid 1 copier lease in full upfront for the year		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				11,120		60%

bettyback: Paid 1 lease upfront in full

		Furniture & Fixtures		6,000		6,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Telephone/Communications		4,500		4,500		226		226		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				452		10%

		General Insurance		29,000		29,000		4,695

bettyback: Cyber Liability Annual Policy $2308
+ Prop Ins		10,156

bettyback: Paid Commercial Ins Package in full for the year.		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				14,851		51%

bettyback: Paid Commerical Insurance Package + Cyber Liability Insurance in full for the year.

								

bettyback: Cyber Liability Annual Policy $2308
+ Prop Ins		

bettyback: Paid Commercial Ins Package in full for the year.		

bettyback: Pamela Blizzard:
This is throwing off our surplus!		

bettyback: Pamela Blizzard:
This is throwing off our surplus!		Office Supplies 		14,000		14,000		422		1,389		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				1,811		13%

		   Total Office		72,185		72,185		6,313		21,922		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		28,234		39%

		Other Expenses

		Sports 		51,500		51,500		1,494		3,446		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				4,940		10%

		Audit		15,000		15,000		3,500		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				3,500		23%

		Board of Director Materials		9,000		9,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Counseling/College 		2,035		2,035		- 0		229		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				229		11%

		Graduation		5,050		5,050		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Fundraising		5,000		5,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Marketing & Recruitment		4,349		4,349		34		2		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				37		1%

		LINQ Software Support		3,180		3,180		4,995		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				4,995		157%

bettyback: Paid Annual Fee upfront

		Legal & Consulting 		15,000		15,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Transportation		50,000		50,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Food Services		30,000		30,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Sales Tax 		- 0				802		1,697																								2,499		0%

		Social Service Fund		500		500		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Robotics		9,000		9,000		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		Transfer to Raptorium		100		100		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0				- 0		0%

		   Total Other		199,714		199,714		10,825		5,375		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		16,201		8%

		Total Expenses		5,186,724		5,186,724		211,496		419,033		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		630,529		12%

		Surplus		244,313		244,313		(107,444)		15,388		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		- 0		(92,056)		as of today

		Security Deposit

		Surplus from Previous Years		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563

		Ending Cash Balance		1,816,876		1,816,876		1,465,119		1,587,951		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,572,563		1,480,507





		Unrestricted Cash and Cash Equivalents		1,818,066

bettyback: Projected Ending Cash Balance + Raptorium Cash Balance																																

bettyback: Paid 1 lease upfront in full		Net Income								244,313

bettyback: RTHS Operating NI + Raptorium NI + Clubs NI + PTSO NI



		Total Expenses		5,186,724																														Add: Capitalized Assets								0

		Less: Interest Expense		571,909																														Add: Principal + Interest + R&R Fund Transfer								862,709

				4,614,815																														Net Revenue Available for Debt Service								1,107,022

		Divided by 		365																														Maximum Annual Debt Service								766,909

		Daily Expenses		12,643																														Projected Debt Service Coverage Ratio								1.44

		Projected Days Cash on Hand		144																														Excess of DSCR Requirement								186,731

																																		Required DSCR in Covenants								1.20









Cap. Assets

		Research Triangle High School - Capitalized Assets



		Account Code		Account Name		Date Paid		Vendor		Amount

		2.5110.036.541		Furniture & Eqipment - Cap		8/7/19		Carolina Biological Supply Co		5,598.60





























								Totals		5,598.60













Financial Performance Framework

		Financial Performance Framework				Jun-12		Jun-13       Audited Totals		Jun-14       Audited Totals		Jun-15       Audited Totals		Jun-16 Audited Totals		Jun-17        Audited Totals		Jun-18        Audited Totals		Jun-19       Unaudited Totals

		Cash Balance				4,705		$   87,790		$   182,471		$   440,280		$   1,156,131		$   1,357,226		$   1,589,234		$   1,742,139

		Accounts Receivable						$   1,408		$   4,220		$   28,736		$   13,239		$   6,856		$   6,444		$   11,426

		Prepaid Expense						$   14,250		$   - 0		$   - 0		$   - 0		$   - 0		$   - 0		$   - 0

		Security Deposit						$   23,475		$   55,375		$   55,375		$   - 0		$   - 0		$   - 0		$   - 0

		Total Assets						$   126,923		$   242,066		$   524,391		$   1,169,370		$   1,364,083		$   1,595,678		$   1,753,565

		Current Liabilities						$   41,646		$   80,482		$   119,350		$   134,798		$   158,411		$   160,132		$   181,002

		Total Liabilities						$   41,646		$   80,482		$   119,350		$   134,798		$   158,411		$   160,132		$   181,002

		Fund Balance						$   4,705		$   85,277		$   161,584		$   405,040		$   1,034,572		$   1,205,672		$   1,435,546

		Net Income						$   80,572		$   76,306		$   243,457		$   629,531		$   171,100		$   229,874		$   137,017

		Liabilities and Fund Balance						$   126,923		$   242,066		$   524,391		$   1,169,370		$   1,364,083		$   1,595,678		$   1,753,565



		Total Revenue						$   1,316,962		$   2,138,559		$   2,970,125		$   4,094,649		$   4,489,066		$   4,631,387		$   5,366,065

		Total Expenses						$   1,236,390		$   2,062,253		$   2,726,669		$   3,465,118		$   4,317,966		$   4,401,513		$   5,229,048

		Net Income				4,705		$   80,572		$   76,306		$   243,457		$   629,531		$   171,100		$   229,874		$   137,017



		Actual Enrollment						141		244		341		443		498		517		557

		Projected Enrollment						160		250		361		448		510		530		545

		Interest Expense						$   3,148		$   - 0		$   - 0		$   54,477



				Meets Standard:

		Current Ratio

Administrator: Administrator:
Current Assets/Current Liabilities
		Greater than or equal to 1.1				2		2		4		9		9		N/A		N/A

		Unrestricted Days Cash

Administrator: Administrator:
Unrestricted cash divided by ([Total Expenses minus Depreciation Expense]/365)		Minimum of 30 Days Cash				25.92		32		59		122		115		132		122

		Enrollment Variance

Administrator: Administrator:
Actual Enrollment divided by Enrollment Projection in Charter School Board-Approved Budget		Equals or exceeds 95% 				88%		98%		94%		99%		98%		98%		102%

		Total Margin

Administrator: Administrator:
Net Income divided by Total Revenue		Must be positive				6.12%		3.57%		8.20%		15.37%		3.81%		4.96%		2.55%

		Debt to Asset Ratio

Administrator: Administrator:
Total Liabilites divided by Total Assets		Less than 0.9				0.33		0		0		0		0		0		0

		Cash Flow		Positive Cash Flow						$   94,681		$   257,809		$   715,851		$   201,096		$   232,008		$   152,905

		Debt Service Coverage Ratio

Administrator: Administrator:
(Net Income+Depreciation+Interest Expense)/(Annual Principal, Interest, and Lease Payments)		Equal to or exceeds 1.1				N/A		N/A		N/A		N/A		N/A		N/A		N/A

		Surplus Each Year						$   80,572		$   76,306		$   243,457		$   629,531		$   171,100		$   229,874		$   137,017

		Reserves - Cumulative						$   85,277		$   161,583		$   405,040		$   1,034,571		$   1,205,672		$   1,435,546		$   1,572,563

		Waiting List - # of students on list on day 20						0		0		180		118		136		226		212

bettyback: 9th Grade



		

Administrator: Administrator:
Net Income divided by Total Revenue		

Administrator: Administrator:
Total Liabilites divided by Total Assets		

Administrator: Administrator:
(Net Income+Depreciation+Interest Expense)/(Annual Principal, Interest, and Lease Payments)		County								June		June		June		June		June		June

		Wake								142		199		250		286		288		278

		Durham								85		119		156		172		192		235

		Orange								4		7		12		15		12		14

		Johnston								1		2		3		3		4		3

		Harnett								2		2		2		1		0		1

		Chapel Hill								3		5		10		9		8		7

		Granville								1		3		4		3		2		5

		Chatham								4		2		3		4		8		11

		Caswell								1		1		1		1		0		0

		Franklin								1		1		1		1		1		1

		Alamance								0		0		1		3		2		2

		Winston Salem-Forsyth														0		0		0

		Total ADM								244		341		443		498		517		557





