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LEASE AGREEMENT  

THIS LEASE AGREEMENT (the "Lease") is entered into and made effective this 12th day of June, 

2023 (the "Effective Date"), by and between Memphis Merit Academy Real Estate, LLC, a Tennessee 

limited liability company ("Landlord") and _Magic Kidz____-("Tenant").  

W I T N E S S E T H:  

1.  Premises/Shopping Center.  

Landlord, for and in consideration of the rents, covenants, agreements and stipulations contained in 

this Lease, to be paid, kept and performed by Tenant, hereby leases unto Tenant, and Tenant hereby leases 

from Landlord upon the terms and conditions which hereinafter appear, the following described property, to 

wit:  

Approximately _3115__square feet commonly known as _4055 American 

Way Ste 2 & 3_ (the "Premises") in a building located at the shopping 

center commonly known as _____, located at _4055 American Way __, 

Memphis, TN _38118____  

(the "Shopping Center"). A drawing of the Shopping Center depicting the 

Premises is attached hereto as Exhibit A. Landlord hereby represents and 

warrants that it is the sole owner of the Shopping Center. Landlord shall 

not be entitled to relocate Tenant from Tenant's "Premises" as same are 

described hereunder.  

 The physical/mailing address of the Premises is:  4055 American Way  

 Memphis TN 38118  

  

2. Lease Term.  

A. Commencement Date. The "Initial Term" shall be for a period of five (5) Lease Years (as such 

term is defined hereinbelow), unless sooner terminated as provided herein. The Initial Term shall begin on the 

date (the "Commencement Date") that is the earlier to occur of: (i) one hundred-eighty (180) days from: (a) 

the Delivery Date (as such term is defined hereinbelow); or (B) the date Tenant opens for business to the 

public. As used herein, the term: (1) "Lease Term" shall include the Initial Term and any exercised Option 

pursuant to the terms of Section 2.B hereof; (2) "Lease Year" shall mean each successive twelve (12) month 

period occurring during the Lease Term or any extension or renewal thereof, provided if the Commencement 

Date is not the first day of a month, then the first Lease Year shall also include the balance of the month in 

which the Commencement Date occurs, so that the first "Lease Year" shall begin on the Commencement Date 

and end on the last day of the twelfth (12th) full calendar month thereafter; and (3) the "Delivery Date" shall 

be the date of the later to occur of: (i) the full execution of the Lease by both parties (and Tenant's receipt of a 

copy of the same); (ii) Tenant's receipt of all keys required for Tenant's possession of the Premises; or (iii) 

Landlord's substantial completion of Landlord's Work (as such term is defined in Section 4 hereof).  

Within thirty (30) days after the Commencement Date, Landlord shall provide to Tenant, and 

Tenant and Landlord shall execute, a Commencement Date Agreement setting the Commencement Date and 

the expiration date of the Initial Term in the form attached hereto as Exhibit D. If Tenant occupies the Premises 

prior to the Commencement Date, such early occupancy shall be subject to all of the terms and conditions of 

this Lease.  

B. Option Periods. Tenant is granted two (2), five (5) year options to renew this Lease (each an 

"Option" and the extended Lease Term thereof an "Option Period"), provided the monthly Base Rent during 

each such Option Period shall be as set forth in Section 3.A hereof. Tenant shall exercise each Option by 

providing Landlord with notice of such election at least six (6) months prior to the expiration of the then current 

Lease Term.  
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3. Base Rent/Late Charge.  

A. Base Rent. Beginning on the Commencement Date, Tenant agrees to pay Landlord, 

by payments delivered to Landlord at the address listed for notices to Landlord hereunder on the first (1st) 

day of each month in advance during the Lease Term a monthly Base Rent of:  

  

  

LEASE YEAR  

BASE RENT PER 

SQ. FT.  

MONTHLY  

BASE RENT  

ANNUAL BASE 

RENT  

1  $8.25 $2,141.56  $25,698.75  

2  $8.40 $2,180.50  $26,166.00 

3  $8.85 $2,297.31 $27,567.75 

4  $9.10 $2,363.20 $28,346.50 

5  $9.25 $2,401.14 $28,813.75  

OPTION PERIOD 1  At market rates     

OPTION PERIOD 2  At Market rates      

 

 

If the Commencement Date is a day other than the first day of a calendar month, Tenant shall pay a 

pro-rated daily Rent amount for each day of such fractional month. Throughout this Lease, monthly Base 

Rent, Additional Charges (as such term is defined in Section 5 hereof), additional rent, utility charges and all 

other amounts payable to or on behalf of Landlord are deemed to be "Rent".  

B. Late Charge.  Any and all sums due Landlord under this Lease shall be deemed past 

due on the day immediately following the date on which such sums are due and payable. Tenant shall pay as 

additional rent a late charge equal to five percent (5%) of any installment of Rent or other charges due under 

this Lease when paid more than ten (10) days after the due date thereof. This charge shall be added to the 

amount then due and shall immediately be due and payable.  

C. Prepaid Rent.  Upon full execution of this Lease by both parties, Tenant shall remit to 

Landlord one month’s gross rent in the amount of Two Thousand One Hundred Forty-One and 56/100 Dollars 

($2,141.56), which shall Constitute Tenant’s prepayment of the first month’s Base Rent hereunder.  

4. Delivery of the Premises/Tenant's Work/Tenant Improvement Allowance.  

A. Delivery of the Premises. The Premises shall be delivered to Tenant in "AS-IS" condition. 

Notwithstanding the foregoing, the Premises shall be delivered with: (i) all operating systems for the 

Premises, including mechanical, HVAC, plumbing, electrical and structural systems, in good working order; 

(ii) no cracks and/or damage to the plate glass and/or windows for the Premises; (iii) all ingress and egress 

doors (and the applicable hardware) shall be in good working order and free of damage ((i), (ii), and (iii) 

collectively, "Landlord's Work"); and (iv) with the Premises and Shopping Center in compliance with 

Sections 9 and 27 of this Lease. Notwithstanding anything contained herein to the contrary, Landlord shall 

not be required to perform the electrical work described in the preceding sentence until the contingences in 

Section 38 of the Lease have been satisfied or waived by Tenant.  

B. Tenant's Work. If the Premises requires improvements suitable to Tenant for its operation 

therein, Tenant shall construct, subject to the terms of this Lease, such improvements pursuant to Tenant's 

architectural drawings ("Tenant's Plans") attached hereto as Exhibit B (all such work being hereinafter called  

"Tenant's  Work").  NOTWITHSTANDING  ANYTHING  CONTAINED HEREIN TO THE 

CONTRARY, LANDLORD HEREBY AGREES THAT TENANT'S PLANS ATTACHED HERETO 

AS EXHIBIT B ARE APPROVED. 
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5. Monthly Payment of Additional Charges.  

A. Additional Charges. Beginning on the Commencement Date and continuing throughout the 

Lease Term hereof, Tenant agrees to pay as additional rent Tenant's Proportionate Share (as such term is 

defined hereinbelow) of the following expenses (collectively referred to in this Lease as "Additional 

Charges"):  

1. Operating Expenses. Operating Expenses shall include all charges and expenses  

incurred for operating, managing, insuring, equipping, lighting, painting, cleaning, repairing, and maintaining 

the Shopping Center (and placing and keeping the same in compliance with existing and future laws and 

regulations), including the driveways, parking lots, parking lot signs, sidewalks, landscaping, and other 

common areas, building canopies and facades. Operating Expenses shall likewise include: sanitary 

assessments; security services; exterior pest control; water, sewer and dumpster charges (unless separately 

billed to Tenant); landscaping; snow and ice removal; sweeping and trash and debris removal from the parking 

areas; utilities used and consumed in the common areas; the total cost for all personnel and services necessary 

to implement all of the above items; an administrative fee of a maximum of fifteen percent (15%) of the total 

cost of Operating Expenses; and a management fee of a maximum of four percent (4%) of the annual gross 

revenues of the Shopping Center. In no event shall Tenant's Proportionate Share of Operating Expenses include 

any administrative and/or management fee in excess of the fifteen percent (15%) administrative fee or four 

percent (4%) management fee set forth hereinabove.   

(a) Exclusions to Operating Expenses. Tenant's Proportionate Share of Operating 

Expenses shall not include: (i) the original cost of construction of the common areas including any repair 

and/or replacement thereof due to defect in the original construction, the cost of construction of new buildings 

in the Shopping Center or the cost of acquisition of additional land or additional buildings for the Shopping 

Center; (ii) amounts paid by Landlord as a result of personal injury or property damage to the extent not 

covered by insurance proceeds; (iii) except as specifically set forth in Section 5.A, general administrative 

overhead of Landlord that is not directly related to management of the Shopping Center; (iv) compensation 

for services rendered in connection with any other property of Landlord; (v) costs of capital improvements, 

except Landlord may include the cost of capital improvements amortized on a straight-line basis over the 

useful life of such item; (vi) costs related to procuring tenants and negotiating leases or legal expenses incurred 

in connection with disputes with tenants; (vii) licensing fees and taxes; audit, professional and consulting fees 

and expenses for Landlord; (viii) any fees or costs for offering attendant or valet parking; (ix) any late fees 

and/or interest charged for Landlord's failure to timely pay any Operating Expenses when due; (x) costs for 

maintaining any vacant space within the Shopping Center with respect to costs customarily incurred as 

maintenance obligations of a tenant occupant for which such tenant occupant is solely and directly responsible 

and that are not customarily charged by Landlord as an Operating Expense of the Shopping Center; (xi) 

[intentionally omitted]; (xii) any interest or principal payments or other charges on any financing for the 

Shopping Center; (xiii) the cost of any repair to remedy damage caused by or resulting from the negligence of 

any other tenants in the Shopping Center, including their agents, servants or employees but only if and to the 

extent Landlord shall recover the cost thereof from said parties; (xiv) legal and other fees, commissions, 

advertising expenses and other costs incurred in connection with the leasing of the Shopping Center; (xv) any 

bad debt loss, rent loss or reserves for bad debts or rent loss; (xvi) costs of Landlord related to formation of 

the ownership entity, internal matters including, but not limited to, preparation of tax returns and financial 

statements and gathering of data, costs of defending any lawsuits, costs of selling, syndication, financing, 

mortgaging or hypothecating any of Landlord's interest in the Shopping Center; (xvii) legal and accounting 

fees; and/or (xviii) any management fee/administrative fee in excess of the fifteen percent (15%) 

administrative fee and four percent (4%) management fee set forth hereinabove. Notwithstanding anything in 

this Lease to the contrary, in no event shall Operating Expenses include any amount that is duplicative in 

nature of any other expense to be paid by Tenant hereunder, whether as a part of Operating Expenses, as 

additional rent or otherwise.  

(b) Cap on Operating Expenses. Notwithstanding anything to the contrary  
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contained herein, Tenant shall not be required to pay Tenant's Proportionate Share of Operating Expenses 

(inclusive of any administrative or management fees expressly authorized herein), whether estimated or actual, 

which exceeds five percent (5%) over the prior calendar year's Operating Expenses ("Cap on Operating 

Expenses"). Notwithstanding the foregoing, the costs and expenses for snow and ice removal, Real Estate 

Taxes (as defined below), insurance, and any increases in common area utility rates shall be excluded from 

the Cap on Operating Expenses.  

2. Insurance. Premiums and commercially reasonable deductibles on generalliability  

insurance and special form/all-risk property and casualty insurance covering flood, fire, wind, hail and general 

liability with respect to the Shopping Center, provided Landlord shall obtain such insurance and shall be 

responsible for promptly paying the full amounts of all such premiums. Tenant shall separately maintain 

business insurance including business contents and professional and general liability coverage for the 

Premises.   

(a) Exclusions from Insurance. Tenant's Proportionate Share of Insurance shall 

not include: (i) any administrative or management fees; (ii) any premiums for insurance carried on the personal 

property, furniture or equipment of any other tenant of the Shopping Center or for any personal property, 

furniture or equipment located in any vacant space within the Shopping Center that does not serve the general 

benefit of the Shopping Center; or (iii) late fees and/or interest charged for Landlord's failure to timely pay 

any premiums for Landlord's insurance when due.  

3. Real Estate Taxes. All Real Estate Taxes with respect to the Shopping Center,  

provided Landlord shall be responsible for and shall promptly pay the full amounts of all such Real Estate 

Taxes to the appropriate taxing authorities. Real Estate Taxes shall include all real estate taxes, assessments, 

and governmental charges (including any special taxes or assessments) levied against the Shopping Center or 

the tax parcel which includes the Premises. Landlord may, at its option, contest any and all such taxes, 

assessments, or charges, and the cost for any such protest shall be considered part of Real Estate Taxes. Tenant 

shall be responsible for and pay all personal property taxes levied upon the personal property of Tenant within 

the Premises.   

(a) Exclusions from Real Estate Taxes. Tenant's Proportionate Share of Real 

Estate Taxes shall not include: (i) any administrative or management fees; (ii) any late fees and/or interest 

charged for Landlord's failure to timely pay any Real Estate Taxes when due; (iii) any assessments for the 

personal property, furniture or equipment of any other tenant of the Shopping Center or for any personal 

property, furniture or equipment located in a vacant space within the Shopping Center that does not serve the 

general benefit of the Shopping Center; and/or (iv) any franchise, margin, business license, gross receipt, 

capital stock, income, estate or inheritance taxes.  

B. Tenant's Proportionate Share. As used herein, the term "Tenant's Proportionate Share" shall 

be a fraction the numerator of which shall be the square footage of the Premises and the denominator of which 

shall be the total square footage of the Shopping Center.  

C. Payment of Additional Charges/Tenant's Audit Rights. Tenant shall pay Landlord, 

commencing on the Commencement Date and on the first day of each calendar month of the Lease Term 

thereafter, an amount estimated by Landlord to be 1/12th of Tenant's Proportionate Share of the Additional 

Charges for the calendar year. During December of each calendar year or as soon as practicable, Landlord 

shall give Tenant written notice of its estimate of the payments to be made for the ensuing calendar year. If 

such notice is not given in December, Tenant will continue to pay on the basis of the prior year's estimate 

until the month after notice is given. Within one hundred twenty (120) days following the end of each calendar 

year, Landlord shall furnish to Tenant a statement covering such year just ended, showing the actual 

Additional Charges and the amount of Tenant's Proportionate Share of such costs for such year and the 

payments made by Tenant with respect to such year. Tenant's Proportionate Share of Additional Charges shall 

be prorated for any partial calendar years or partial months during the Lease Term. If Tenant's Proportionate 

Share of such costs is less than Tenant's payments so made, Tenant shall be entitled to a credit of the difference 

against the next regular monthly payment of Rent or portion thereof until such credit is exhausted (or payment 
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if such credit is not exhausted prior to the natural expiration or earlier termination of the Lease Term) or, if 

such share is greater than Tenant's said payments, Tenant shall pay Landlord the difference within thirty (30) 

days after receipt of such statement. Tenant shall have the right, through its representatives (however, under 

no circumstances is Tenant to utilize any auditor compensated on the basis of refunded expenses or on any 

contingency basis), to examine, copy and audit the records that Landlord maintains with respect to Additional 

Charges by giving Landlord written notice of such election. Such audit shall occur at a reasonable time and 

at such place as Landlord shall reasonably designate from time to time for the keeping of such records. If the 

audit discloses without dispute that the Additional Charges for such calendar year are different than 

Landlord's statement, then Landlord shall reimburse Tenant for any overpayment of Additional Charges, or 

Tenant shall pay to Landlord any additional amount owed, as the case may be, in the manner set forth above. 

All costs of any such audit shall be borne by Tenant; provided, however, if the audit reveals without dispute 

that the actual Additional Charges for such calendar year were overcharged to Tenant, by seven percent (7%) 

or more, Landlord shall reimburse Tenant for its reasonable costs of such audit. Tenant will keep any 

information gained from the audit confidential and will not disclose such information, other than to carry out 

the purposes of this Lease. Tenant's and Landlord's obligations under this subsection shall survive the 

expiration or earlier termination of this Lease.  

  

D. Net Charges.  Landlord's good faith estimate of Tenant's Proportionate Share of 

Additional Charges for the calendar year 2023 is $528.38 per month ($6,340.50 annually)  

 

6. Use of Premises/Conduct of Business/Reserved Parking Spaces.  

A. Tenant's Permitted Use. The Premises shall be used for the operation of a restaurant engaged 

primarily in the sale of chicken wings and no other use or purpose ("Permitted Use"). Landlord hereby 

represents and warrants that, as of the Effective Date, Tenant's Permitted Use of the Premises does not violate 

any prohibition or restriction on use applicable to the Premises, including, but not limited to, any prohibition 

or restriction on use as may be found in the lease or occupancy agreement of any other tenant or occupant 

of the Shopping Center or as may be found in any declaration or easement agreement or other similar-type 

agreement or document applicable to the Shopping Center or the Premises. Tenant agrees that the Premises 

shall not be used for any illegal purposes, in any manner to create any nuisance or trespass, or in any manner 

which would void the insurance or increase the normal existing rate of the insurance premiums on the 

Premises or the Shopping Center. Tenant shall be open for business at the Premises on such days and at such 

hours as may be determined by Tenant. Tenant shall not commit or permit waste or a nuisance upon the 

Premises; shall not permit any noxious, toxic or corrosive fuel or other substance on the Premises; and shall 

not place a load on any floor in the Premises which exceeds the load per square foot which such floor was 

designed to carry. Tenant agrees to use the Premises and common areas in a commercially reasonable, 

careful, safe and proper manner, and Tenant shall be solely responsible for any damage to any of the 

foregoing resulting directly or indirectly from any act or omission of Tenant or any of Tenant's employees, 

agents, contractors, subtenants, assignees, licensees, or invitees. Tenant shall, at its own expense, promptly 

comply with any and all municipal, county, state and federal statutes, and/or regulations, applicable or 

relating to Tenant's use or occupancy of the Premises or arising from alterations installed by Tenant or on 

Tenant's behalf.  

B. Tenant's Exclusive Use. As a material inducement for Tenant to enter into this Lease, 

beginning on the Effective Date hereof and continuing throughout the Lease Term and any extension or 

renewal thereof, Tenant shall have, subject to the terms hereof and provided no Event of Default by Tenant 

has occurred hereunder, the exclusive right to engage in the primary business of the sale of chicken wings 

at the Shopping  

Center ("Landlord Controlled Property") and Landlord agrees it shall not lease space in any Landlord 

Controlled Property to any person or entity that engages primarily in the sale of chicken wings ("Tenant's 

Exclusive Use"). Landlord hereby represents and warrants that there are no current tenants or occupants of 

any Landlord Controlled Property which have the expressly given right under the terms of their respective 
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lease or occupancy agreement to operate a business within the Landlord Controlled Property for the primary 

sale of chicken wings that would violate Tenant's Exclusive Use. Notwithstanding any provision to the 

contrary, the foregoing Tenant's Exclusive Use rights and Landlord's obligations related thereto shall be subject 

and subordinate to the rights of the following existing tenants of Landlord Controlled Property having general 

permitted use rights under their respective leases that may be interpreted to include the primary sale of chicken 

wings: None.   

C. No Requirement of Continuous Operation/Landlord's Right to Recapture. After 

initially opening for one (1) day fully fixtured and staffed within ninety (90) days of the Commencement Date, 

Tenant shall have no obligation to continuously operate or operate for any required hours from the Premises; 

provided, however, during any period of closure, Tenant shall be required to continue to pay the Rent due 

hereunder and perform all obligations required hereunder of Tenant. Notwithstanding anything contained 

herein to the contrary, in the event that after initially opening for business to the public the Premises are not 

open for business with the public and such closure exceeds one hundred twenty (120) consecutive days and 

the same is not due to casualty or condemnation ("Cessation Date"), then Landlord, at any time after the 

Cessation Date, shall have the right, but not the obligation, to recapture the Premises upon thirty (30) days' 

notice to Tenant with this Lease terminating as of the date of Landlord's recapture of the Premises, unless 

Tenant resumes operation in the Premises prior to the expiration of such thirty (30) day notice period, in which 

case, Landlord's recapture and termination notice shall be null and void.  

7. Store Appearance/Trash Container/Governmental Compliance.  

Tenant shall maintain the interior of the Premises in a first-class condition. Tenant shall pay for, if not 

separately contracted for by Landlord, a trash container large enough and emptied often enough to 

accommodate all rubbish generated from the Premises, and shall place all such rubbish in said container. 

Landlord shall be responsible for the maintenance, repair, upkeep and supervision of the trash container, unless 

separately contracted for by Tenant, in which case the same shall be Tenant's responsibility. The container 

shall be located in the rear of the Premises or at such other location as may be reasonably designated by 

Landlord.  

Tenant shall maintain currently inspected fire extinguishers for the Premises in compliance with all 

local fire codes. Tenant agrees, at its own expense, to promptly comply with all reasonable recommendations 

from Landlord's insurance company and the requirements of any public authority which result from Tenant's 

occupancy of the Premises.  

8. Utility Bills.  

Tenant shall pay all utilities servicing the Premises, including water, sewer, sanitary charges, gas, 

electricity, fuel, light, heat and power expenses for the Premises, or expenses for such services used by Tenant 

in connection with the Premises. If Tenant does not pay same, Landlord may pay the same and such payment 

shall be added to the Rent next due for the Premises. If Tenant desires a different telephone or data service 

provider from the service provider(s) currently serving the Premises for the operation of its business from the 

Premises, Tenant shall provide notice thereof to Landlord, along with its choice of preferred telephone or data 

service provider, and Landlord shall reasonably cooperate with Tenant, at Tenant's cost and expense, to make 

such accommodations as are reasonably necessary for Tenant to be served by such service provider at the 

Premises.  

Landlord does not warrant that any of the utility services servicing the Shopping Center will be free 

from interruptions arising from causes beyond the reasonable control of Landlord. Any such interruption of 

service shall not be deemed an eviction or disturbance of Tenant's use and possession of the Premises, or any 

part thereof, or render Landlord liable to Tenant for damages, or relieve Tenant from the performance of 

Tenant's obligations under this Lease. Landlord shall have no responsibility or liability for the failure of any 

public or private utility to supply sufficient or adequate utility services to the Premises.  
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9. Common Area Use.  

Except as provided for hereinbelow, Landlord hereby grants to Tenant a non-exclusive license during 

the Lease Term to use the parking lot, sidewalks and other common areas of the Shopping Center, as they are 

now or may be from time to time constituted. Landlord shall have the right to construct additional 

improvements in the Shopping Center or to increase, relocate or change the size, dimensions, design or 

location of any entrances, driveways, parking or sidewalk areas, as well as all other common areas, buildings 

or other improvements in the Shopping Center from time to time and in any manner Landlord deems 

appropriate, provided such improvements or alterations do not interfere with Tenant's Permitted Use of the 

Premises, unreasonably restrict or limit customers' access to the Premises, parking for or the visibility of the 

Premises. Landlord represents and warrants that access to the Premises from the parking lot/common areas of 

the Shopping Center, including any required curb cuts, ramps and handrails is compliant with the Americans 

with Disabilities Act of 1990, as amended as of the Effective Date hereof, and other relevant and applicable 

similar accessibility statues and ordinances. Beginning on the Effective Date and continuing throughout the 

Term of this Lease, Landlord shall manage, operate, maintain, repair, and restore the parking lot, sidewalks 

and other common areas of the Shopping Center in good condition and repair and in accordance with all 

applicable, laws, ordinances, and regulations. Tenant agrees that its use of the common areas, including 

parking by Tenant and its employees, will be in accordance with such reasonable regulations as may be 

promulgated by Landlord from time to time.  

Tenant's license is limited to use of the designated common areas in common with Landlord, the other 

occupants of the Shopping Center and their invitees, and other parties to whom Landlord has granted or will 

grant the right to use the common areas. Tenant shall not make any use of the common areas which shall 

interfere with the use of the common areas by others. Tenant agrees that it will not: place or maintain any 

merchandise, vending machines or other articles outside the Premises; permit any sound system audible or 

objectionable advertising medium visible outside the Premises; permit or cause odors to emanate from the 

Premises; solicit business in the common areas or distribute advertising material in any common areas; permit 

the loading or unloading or the parking or standing of delivery vehicles outside any area designated therefor; 

or permit any use of vehicles which will interfere with the use of any common areas.  

10. Repairs by Landlord.  

Landlord agrees to keep in good repair the roof (and the drainage system therefor), foundations and 

exterior walls of the Premises (exclusive of all exterior doors), HVAC systems (subject to terms of the HVAC 

Expense Cap set forth in Section 11.B hereof), and utility equipment and underground sewer pipes outside the 

exterior walls of the Premises, except repairs rendered necessary by the negligence of Tenant or its employees, 

agents or contractors.  

Tenant shall promptly report in writing to Landlord any defective condition known to Tenant which 

Landlord is required to repair. Landlord's repairs to the Premises shall be completed within thirty (30) days of 

Landlord's receipt of notice of the same from Tenant (or such earlier time as may be reasonably required in 

the event of an emergency repair (as such term is defined hereinbelow)) or if due to the nature of the repair, 

the same cannot be completed within thirty (30) days, then such additional time as required to complete the 

same so long as Landlord has commenced the repairs within said thirty (30) day period and is diligently pursing 

the completion thereof and Landlord provides Tenant with a timeline for final completion. Should Landlord 

fail to commence or complete such repairs within the aforementioned time periods, it shall be an Event of 

Default by Landlord and Tenant shall have the right, in addition to any other right or remedy available to 

Tenant, to make such non-structural repairs within the Premises that do not affect other occupants of the 

Shopping Center and to be reimbursed by Landlord for such commercially reasonable and substantiated costs 

thereof, including through offset against future rent amounts owed hereunder for Rent from Tenant to 

Landlord. As used herein, the term "emergency repair" shall mean any repair which, if not immediately 

repaired, would pose imminent harm or injury to Tenant or its employees or invitees or prevents Tenant from 

being able to open and operate for business from the Premises (or any portion thereof).  
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11. Repairs by Tenant.  

A. Repairs by Tenant. Tenant shall maintain the Premises in good order and repair, including: 

electrical systems (including wiring, bulbs and ballasts); adjusting or replacing doors; plate glass; plumbing 

(including stoppages outside the Premises caused by the business or negligence of Tenant, its agents, 

employees or contractors); hot water heaters; any repairs or maintenance of the HVAC systems below the 

HVAC Expense Cap set forth in Section 11.B hereof; and all other improvements located on the Premises, 

except those repairs expressly required to be made by Landlord. Tenant shall contract for any necessary pest 

control or exterminating services for the Premises. Without limiting Tenant's maintenance and repair 

obligations set forth above and Tenant's duty to diligently perform the same with or without notice by Landlord 

of any such need, if Landlord notifies Tenant of any needed repairs for which Tenant is responsible, Tenant's 

repairs to the Premises shall be completed within thirty (30) days of Tenant's receipt of notice of the same 

from Landlord (or such earlier time as may be reasonably required in the event of an emergency repair) or if 

due to the nature of the repair, the same cannot be completed within thirty (30) days, then such additional time 

as required to complete the same so long as Tenant has commenced the repairs within said thirty (30) day 

period and is diligently pursing the completion thereof and Tenant provides Landlord with a timeline for final 

completion. Should Tenant fail to commence or complete such repairs within the aforementioned time periods, 

Landlord shall have the right (but not the obligation) to perform any necessary repairs or replacements, or 

provide any required services, on Tenant's behalf, and Tenant agrees to reimburse Landlord for the reasonable 

cost of same within fifteen (15) days after receipt of Landlord's invoice and accompanying documentation of 

Landlord's expenses. Such reimbursement shall be due as additional rent under the terms of this Lease.  

  

Tenant agrees to return the Premises to Landlord at the expiration, or prior termination, of this Lease 

in as good condition and repair as when first received, ordinary wear and tear and damage by casualty or taking 

excepted. Tenant, at its sole cost and expense, shall be responsible for the repair and/or replacement of any 

items covered in this Section 11.A as being Tenant's obligation, however, Landlord shall be responsible for 

items covered under Section 10 as being Landlord's obligation. Landlord gives to Tenant exclusive control of 

the Premises and shall be under no obligation to inspect said Premises.  

Tenant agrees not to undertake any alterations, additions or improvements to the Premises without the 

prior written consent of Landlord, which shall not be unreasonably withheld, conditioned or delayed. 

Notwithstanding the foregoing, Tenant shall have the right to make non-structural, non-storefront 

improvements and alterations to the Premises without Landlord's consent, provided the same do not affect any 

Building operating systems and do not exceed $20,000.00 per calendar year (however, Tenant shall provide 

Landlord not less than ten (10) days' prior written notice of the intended scheduling of such work). All 

alterations, additions or improvements made by either Landlord or Tenant upon the Premises, except movable 

trade fixtures which Tenant installs at Tenant's expense, shall become the property of Landlord. All work 

performed by Tenant in connection with any improvements or repairs shall be in a good and workmanlike 

manner and subject to and in accordance with all applicable federal, state, county and city building and/or fire 

department codes, ordinances, laws, and regulations. Any required alterations performed in connection with 

such improvements or repairs to meet said codes, ordinances, laws, and regulations shall be performed by 

Tenant at Tenant's sole cost and expense.  

12. No Right to Create Liens.  

Tenant covenants and agrees that Tenant shall not cause or allow the Premises or the Shopping Center 

to become subject to any lien or any claim of lien, charge or encumbrance whatsoever as a result of any work 

done by or materials supplied to Tenant. If any such lien or claim of lien is filed as a result of any work done 

by or materials supplied to Tenant, Tenant agrees to discharge or bond such within twenty (20) days of Tenant's 

receipt of written notice of such filing. If Tenant shall fail to do so, Landlord may bond or pay the lien or claim 

for the account of Tenant, without inquiring into the validity thereof, and such bond or payment plus any 

expenses, including attorneys' fees incurred by Landlord, shall be deemed additional rent due from Tenant to 

Landlord in the same manner as the Rent next due.  



  9  

13. Insurance.  

A. Tenant's Insurance. Tenant shall maintain in full force during the Lease Term 

Commercial General Liability insurance, including Contractual Liability, with coverage in amounts not less 

than $1,000,000 for Bodily Injury and Property Damage Liability per occurrence, $1,000,000 for Personal 

and Advertising Injury Liability, $2,000,000 General Aggregate and $1,000,000 Products and Completed 

Operations Aggregate; insurance covering all plate glass in or on the Premises (provided Tenant may elect to 

self-insure same); property insurance on all improvements and additions to the Premises installed by or on 

behalf of Tenant and Tenant's trade fixtures, equipment, inventory, and any other business personal property 

in an amount equal to 100% of the replacement cost value thereof; and $1,000,000 Automobile Liability 

insurance for Owned, Hired, and Non-Owned vehicles. Such insurance shall be non-cancelable except after 

notice to Landlord, and shall be provided by insurance companies rated no less than A, Class VI, in the current 

Best's Guide. Duly executed certificates of insurance shall be delivered to Landlord prior to the 

commencement of this Lease, and renewals thereof shall be delivered to Landlord prior to the expiration of 

the respective policy terms. The proceeds of such insurance shall not be used, except with the consent of 

Landlord, for any purpose other than the repair or replacement of property situated within the Premises, 

including those repairs required to be made by Tenant as set forth in Section 11.A above, and for third party 

liability. All policies shall name Landlord as an additional insured.  

B. Landlord's Insurance. Landlord shall maintain in full force during the Lease Term 

Commercial General Liability insurance with limits of at least $1,000,000 per occurrence, $2,000,000 General  

Aggregate, and property and casualty insurance with respect to the Shopping Center in an amount equal to 

100% of the replacement cost value thereof and providing protection, at minimum, against perils included 

within the ISO Special Causes of Loss Form insurance policy (or substitute form providing equal or better 

coverage), together with insurance against sprinkler damage, vandalism and malicious mischief.  

C. Waiver of Subrogation. Notwithstanding anything to the contrary contained herein 

this Lease, Landlord and Tenant do hereby waive any and all claims against one another for damage to or 

destruction of real or personal property, whether constituting a part of the Premises or the Shopping Center, to 

the extent such damage or destruction is covered by the property insurance required to be maintained by the 

parties as described in Sections 13.A and 13.B above, even if such damage or destruction shall have been 

caused by the fault or negligence of the other party, or anyone for whom such party may be responsible. Each 

party shall also be responsible for the payment of any deductible amounts required to be paid under its property 

insurance. These waivers shall apply if the damage would have been covered by such insurance, even if the 

party fails to obtain such coverage. The intent of this provision is that each party shall look solely to its 

insurance with respect to property damage or destruction which is covered by insurance policies of the type 

described in Sections 13.A and 13.B. To further effectuate the provisions of this Section 13.C, Landlord and 

Tenant both agree to provide copies of this Lease (and in particular, these waivers) to their respective insurance 

carriers and to require such insurance carriers to waive all rights of subrogation against the other party with 

respect to property damage covered by the applicable insurance policy.  

14. Destruction or Damage to the Premises.  

If the Premises are damaged by fire or other casualty and the damage does not render the Premises 

wholly or substantially untenantable, Landlord shall promptly repair the damage to the Premises at Landlord's 

expense.  Landlord shall have no obligation to make repairs for those items covered in Section 13.A above 

which are Tenant's sole obligation to maintain in good order and repair. However, if: (i) the Premises shall be 

damaged to an extent that renders the Premises wholly or substantially untenantable; (ii) the Shopping Center 

is damaged to a material or substantial extent; or (iii) the damage is caused by any occurrence not covered by 

Landlord's insurance, Landlord or Tenant may elect to terminate this Lease upon giving notice of such election 

in writing to the other party. If Landlord is required to or elects to rebuild the Premises as herein provided, 

Tenant shall repair or replace the Premises to the extent that Landlord is not obligated to do so, along with all 

its fixtures, furnishings, floor coverings, equipment and inventory, and if Tenant has closed, Tenant shall 

promptly reopen for business. If the casualty or the repairing or rebuilding shall render all or part of the 
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Premises untenantable, Base Rent and Additional Charges hereunder shall be abated (on a per diem basis and 

apportioned according to the part of the Premises which is not usable by Tenant) from the date when the 

damage occurred until the date when such part of the Premises is made tenantable and Tenant is able to reopen 

for business to the public.  

Notwithstanding the foregoing, Tenant may terminate this Lease by written notice to Landlord, and 

the balance of the Lease Term shall automatically expire on the fifth (5th) day after the notice is delivered, if 

Landlord's restorations or repairs at the Premises are not completed within one hundred eighty (180) days after 

the occurrence of the casualty (subject, however, to delay to the extent of any force majeure events).  

15. Removal of Fixtures/Holding Over/Entry for Repairs, etc.  

A. Removal of Fixtures. Tenant may remove all movable trade fixtures and inventory which it 

has placed in the Premises prior to the expiration of this Lease, provided Tenant repairs all damage to the 

Premises caused by such removal. If Tenant leaves or fails to remove any movable trade fixtures or inventory 

from the Premises by such date, the title to such shall automatically vest in Landlord.  

B. Holding Over. If Tenant remains in possession of the Premises after expiration of the Lease 

Term hereof, Tenant shall automatically be a tenant from month to month, terminable upon no less than thirty 

(30) days' prior written notice to the other party. In such event, the Base Rent during such occupancy shall be 

at an amount equal to 150% of the Base Rent in effect immediately prior to the expiration or termination of 

this Lease. All other terms and conditions of this Lease shall continue to apply, including any Additional 

Charges due hereunder.  

C. Entry by Landlord. Upon at least forty-eight (48) hours prior notice, Landlord or its agents or 

designees may enter the Premises at reasonable hours during Tenant's normal business hours to exhibit the 

same to prospective purchasers or tenants (but with regard to prospective tenants only during the last four (4) 

months of the Lease Term hereof), to make repairs required of Landlord under the terms hereof, to make 

repairs to Landlord's adjoining property or for any other reasonable purpose. In no event shall Landlord place 

"For Lease" or "For Rent" signs on the Premises, unless Tenant has vacated the Premises and is no longer open 

and operating for business therefrom. Notwithstanding the foregoing, Landlord or its agents or designees may 

enter the Premises at any time to make emergency repairs and with such notice as is reasonably required under 

the circumstances.   

16. Assignment and Subletting.  

Except as provided in this Section 16, Tenant shall not, without the prior written consent of Landlord, 

which consent shall not be unreasonably withheld, conditioned or delayed, assign this Lease or any part hereof, 

sublet the Premises or any part thereof or permit the use of the Premises by any party other than Tenant. Any 

such assignment, sublease, transfer or hypothecation without Landlord's prior written consent shall at 

Landlord's option, be void and shall, at Landlord's option, constitute a default under this Lease. No acceptance 

by Landlord of any Rent or any other sum of money from any assignee, sublessee or other category of 

transferee shall release Tenant from any of its obligations hereunder or be deemed to constitute Landlord's 

consent to any assignment, sublease, transfer or hypothecation. Notwithstanding the foregoing, Tenant shall 

have the right, without Landlord's consent, to assign this Lease or any part hereof, sublet the Premises or any 

part thereof or permit the use of the Premises by any party other than Tenant to an entity that: (i) controls 

Tenant; (ii) is controlled by Tenant; (iii) is commonly controlled by Tenant's parent company; (iv) is the 

surviving entity after a merger with Tenant or acquisition of all or substantially all of Tenant's assetsprovided, 

however, in the event of a Permitted Transfer, the Permitted Transferee's use of the Premises shall not change 

from the Permitted Use hereunder, the Permitted Transferee shall have reasonably sufficient financial 

wherewithal to discharge its obligations under this Lease (including but not limited to a net worth of no less 

than Tenant’s net worth, as reasonably determined by Landlord), and such use by the Permitted Transferee 

shall not contravene any restrictive covenant (including any exclusive use) applicable to the Shopping Center. 

Tenant shall not be released from liability under the Lease unless Landlord expressly consents to the same or 

unless Tenant assigns or sublets the Lease to a Permitted Transferee.  Tenant shall give Landlord written notice 



  11  

of any Permitted Transfer within thirty (30) days of the effective date thereof, which such notice shall specify 

(i) the name and business of the Permitted Transferee, (ii) the amount and location of the Premises affected by 

such Permitted Transfer, (iii) the effective date and duration of the Permitted Transfer, (iv) confirmation of the 

Permitted Transferee's status as such, and (v) a copy of the applicable transfer document (i.e., assignment). 

Except for a Permitted Transfer, Tenant shall pay to Landlord a fee of $750.00 to cover Landlord's accounting 

costs and legal fees incurred by Landlord as a result of reviewing any proposed assignment or sublease. 

Consent to any assignment or sublease shall not void this provision, and all later assignments or subleases 

shall be made likewise only on the prior written consent of Landlord. Assignee of this Lease shall become 

directly liable to Landlord for all obligations of Tenant hereunder and the original Tenant shall be free from 

all liabilities and obligations accruing after the effective date of said assignment.  

17. Indemnification.  

Subject to the terms of Section 13.C hereof, Landlord and Tenant shall each indemnify, defend and 

save harmless the other party and the other party's employees, agents and contractors (the "Indemnified 

Parties") from and against any and all loss, damage, claim, demand, liability or expense (including reasonable 

attorneys' fees) resulting from claims by third parties and based on any acts or omissions (specifically 

including negligence and the failure to comply with this Lease, including a breach of any representation and/or 

warranty contained herein) of the indemnitor, its employees, agents and contractors in connection with the 

Shopping Center and only to the extent caused in whole or in part by acts or omissions of the indemnitor, its 

employees, agents and contractors, regardless of whether or not the claim is caused in part by any of the 

Indemnified Parties. Tenant's indemnity of Landlord and Landlord's Indemnified Parties shall also cover any 

matter arising out of events that occur in the Premises, regardless of the cause, unless covered by Landlord's 

indemnity pursuant to the preceding sentence. The indemnitor shall have the right to assume the defense of 

any claim covered by this indemnity on behalf of both itself and the Indemnified Parties, provided that the 

lawyers selected by the indemnitor to handle the defense are reasonably satisfactory to the Indemnified Parties 

and the representation will not result in a conflict of interest for the lawyers. The Indemnified Parties may not 

settle any claim covered by this Section without the consent of the indemnitor.  

When any claim is caused by the joint acts or omissions of the indemnitor and the Indemnified Parties, 

the indemnitor's duties under this Section shall be in proportion to the indemnitor's allocable share of the joint 

liability. This Section shall not be construed to restrict, limit, or modify either party's insurance obligations 

under this Lease. Either party's compliance with the insurance requirements under this Lease shall not restrict, 

limit, or modify that party's obligations under this Section.  

18. Events of Default by Tenant.  

Any of the following shall be an "Event of Default by Tenant" under the Lease if Tenant: (i) fails to 

pay any installment of Rent herein reserved within ten (10) days of the date when due or if Tenant tenders a 

check to Landlord which is returned by the bank for insufficient funds; (ii) fails to perform any of the terms 

or provisions of this Lease (other than the provisions requiring the payment of Rent) and does not cure such 

failure within thirty (30) days after written notice from Landlord (or if the same cannot be reasonably be cured 

within thirty (30) days, then such additional time as required to cure the same so long as Tenant has 

commenced the cure within the initial thirty (30) day period and thereafter diligently purses the same); or (iii) 

makes a general assignment for the benefit of creditors, or if Tenant commences an action, or any case, 

proceeding or other action is commenced or an order is entered against Tenant as debtor under any law relating 

to bankruptcy, insolvency, reorganization or relief of debtors, or any receiver or trustee is appointed for all or 

substantially all of the assets of Tenant.  

19. Remedies of Landlord for an Event of Default by Tenant.  

Upon the occurrence of any Event of Default by Tenant, Landlord may elect, without any demand or  

notice, to:  

 (i).  intentionally deleted;  
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(ii). terminate this Lease and declare the difference, if any, between (A) the entire amount of Rent 

which would become due and payable during the remainder of the Lease Term, discounted to present value 

using a discount rate equal to the "Prime Rate" then published in the Wall Street Journal, and (B) the fair rental 

value of the Premises during the remainder of the Lease Term (taking into account, among other factors, the 

anticipated time period during which the Premises will be unoccupied prior to reletting and the anticipated 

cost of such reletting), also discounted to present value using the aforesaid discount rate, to be due and payable 

immediately, and Tenant agrees to pay the same at once, together with all Rent then due; it being understood 

and agreed that such payment shall constitute Landlord's liquidated damages; Landlord and Tenant 

acknowledging and agreeing that it is difficult or impossible to determine the actual damages Landlord would 

suffer from Tenant's breach hereof and that the agreed upon liquidated damages are not punitive or penalties 

and are just, fair and reasonable; or  

(iii) without terminating this Lease, Landlord may in its own name but as agent for Tenant enter 

into and upon and take possession of the Premises or any part thereof, and, at Landlord's option, remove 

persons and property therefrom and such property, if any, may be removed and stored in a warehouse or 

elsewhere at the cost of, and for the account of Tenant, all without being deemed guilty of trespass or becoming 

liable for any loss or damage which may be occasioned thereby, and Landlord may, but has no obligation to, 

rent the Premises or any portion thereof as the agent of Tenant, upon such terms and conditions as Landlord 

may deem necessary or desirable. Upon such reletting, all Rent received by Landlord shall be applied: first, to 

the payment of any indebtedness (other than any Rent due hereunder) from Tenant to Landlord; second, to the 

payment of any actual costs and expenses of such reletting, including, without limitation, brokerage fees and 

attorneys' fees and costs of alterations and repairs; third, to the payment of Rent then due and unpaid hereunder; 

and the residue, if any, shall be held by Landlord to the extent of and for application in payment of future Rent, 

if any becomes owing, as the same may become due and payable hereunder. If such rentals received from such 

reletting shall at any time and from time to time be less than sufficient to pay to Landlord the entire sums then 

due hereunder, Tenant shall pay any such deficiency to Landlord. Notwithstanding any such reletting without 

termination, Landlord may at any time thereafter elect to terminate this Lease for any such previous default; 

or  

(iv) without terminating this Lease, and with or without notice to Tenant, Landlord may enter into 

and upon the Premises and without being liable for prosecution or any claim for damages therefor, maintain 

the Premises and repair or replace any damage thereto or do anything for which Tenant is responsible 

hereunder. Tenant shall reimburse Landlord immediately upon demand for any expenses which Landlord 

incurs in effecting Tenant's compliance under this Lease, and Landlord shall not be liable to Tenant for any 

damages with respect thereto; or  

(v) intentionally deleted; or  

(vi) enforce the performance of Tenant's obligations hereunder by injunction or other equitable 

relief, which remedy may be exercised upon any actual Event of Default by Tenant, without regard to whether 

Landlord may have an adequate remedy at law; or  

(vii) pursue any combination of the foregoing remedies as may be permitted by applicable law and 

such other remedies as are available at law or equity. Pursuit of any of the foregoing remedies shall not 

preclude Landlord from pursuing any other remedies available to it.  

20. Events of Default by Landlord.  

The following shall be an "Event of Default by Landlord" under this Lease: (i) the occurrence of any 

event identified as an Event of Default by Landlord in this Lease; or (ii) any other failure by Landlord to 

perform any of the terms or provisions of this Lease and Landlord does not cure such failure within thirty (30) 

days after written notice from Tenant (or if the same cannot be reasonably be cured within thirty (30) days, 

then such additional time as required to cure the same so long as Landlord has commenced the cure within the 

initial thirty (30) day period and thereafter diligently purses the same).  

21. Remedies of Tenant for an Event of Default by Landlord.  
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Upon the occurrence of any Event of Default by Landlord, Tenant may elect, without any demand or 

notice, to:  

 (i).  pursue any remedy available to Tenant under the Lease; or  

(ii). terminate this Lease in the event of a continuing, uncured material Event of Default by Landlord. 

As used herein, a "material Event of Default by Landlord" shall mean any Event of Default by Landlord which 

materially and adversely affects Tenant's ability to operate from the Premises for the Permitted Use hereunder 

or which renders the Premises untenantable, either in whole or in part, that Landlord does not cure within 

thirty (30) days after written notice from Tenant (or if the same cannot be reasonably be cured within thirty 

(30) days, then such additional time as required to cure the same so long as Landlord has commenced the cure 

within the initial thirty (30) day period and thereafter diligently purses the same); or  

(iii). enforce the performance of Landlord's obligations hereunder by injunction or other equitable 

relief, which remedy may be exercised upon any actual or threatened Event of Default by Landlord, without 

regard to whether Tenant may have an adequate remedy at law; or  

(iv) pursue any combination of the foregoing remedies as may be permitted by applicable law and 

such other remedies as are available at law or equity.   

Pursuit of any of the foregoing remedies shall not preclude Tenant from pursuing any other remedies 

available to it. In the event Tenant is awarded a money judgment against Landlord, Tenant's sole recourse for 

satisfaction of such judgment shall be limited to execution against the Premises (including Landlord's income 

therefrom). Notwithstanding anything in this Lease to the contrary, neither Landlord nor Tenant shall have any 

liability to the other party for any special or punitive damages or losses.  

22. Attorneys' Fees.  

If any action or proceeding is brought by either party hereto to enforce any term or provision of this 

Lease, such as any obligation or right hereunder, the non-prevailing party shall pay to the prevailing party all 

expenses so incurred, including, but not limited to, reasonable attorneys' fees and court costs.  

23. Inability to Perform.  

This Lease and the obligations of each party hereunder shall not be affected or impaired because the 

other party is unable to fulfill any of its obligations hereunder or is delayed in doing so, except that, other than 

either party's obligation to pay Rent and or other charges and sums payable by such party hereunder, if any 

such inability or delay is caused by reason of strike or other labor troubles, civil commotion, governmental 

regulations or controls, closure restrictions by any governmental authority; pandemic or epidemic, 

governmentally required isolations, reasonably unforeseeable unavailability of materials or suitable 

substitutes; acts of God or by other causes beyond the reasonable control of such party (collectively, "Force 

Majeure"), such party (or parties) shall be excused for the period of any delay and shall not be deemed in 

breach or default with respect to the performance of any of the terms, covenants and conditions of this Lease 

when prevented from so doing by Force Majeure, such period of delay being added to the time period for 

performance of such term, covenant or condition.  

24. Mortgagee's Rights/Right of Landlord to Assign.  

A. Mortgagee's Rights. This Lease shall be subordinate at all times to the lien, terms and 

conditions of any mortgage or deed to secure debt ("financing instrument") now or hereafter placed upon the 

Premises, the Shopping Center, or the land on which the Shopping Center is built. Tenant agrees to execute 

and to deliver, upon demand, such additional documents evidencing such subordination as shall be reasonably 

requested and provided by Landlord or any holder of such a financing instrument ("Lender"). In the event of 

the exercise of the private power of sale or a judicial foreclosure under any such financing instrument, this 

Lease shall not terminate and Tenant shall attorn to such purchaser. The provisions of the previous sentences 

of this paragraph shall be self-operative and no further instrument shall be required; provided, however, in 

confirmation thereof, Tenant shall execute such further assurance as may be reasonably requested by Landlord 

or Lender. At any time, and from time to time, Tenant agrees upon request in writing from Landlord to execute, 
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acknowledge and deliver to Landlord a statement in writing certifying that this Lease is unmodified and in full 

force and effect (or if there have been modifications, stating the modifications), that Landlord is not in default 

under any provisions of this Lease (or, if in default, the nature thereof in detail), and the amounts and dates to 

which the Base Rent and Additional Charges have been paid, within ten (10) business days after written request 

is received from Landlord.  

In connection with any such subordination and attornment, Landlord shall use commercially 

reasonable efforts to obtain from all such interest holders a non-disturbance agreement in favor of Tenant, in 

commercially reasonable form and substance, which shall provide that Tenant's continued possession of the 

Premises shall not be disturbed unless Tenant is in default under the terms hereof beyond the expiration of any 

applicable notice and cure period.  

B. Right of Landlord to Assign. Landlord shall have the right to assign this Lease to any party 

who becomes an owner of or otherwise obtains an interest in the Shopping Center. Upon and to the extent of 

such assignment and the assumption of the same by the assignee, the assignee shall be deemed to have fully 

assumed all liabilities and obligations of Landlord hereunder and the original Landlord shall to such extent be 

free from all liabilities and obligations accruing after the date of said assignment. Landlord shall also have the 

right to collaterally assign this Lease to any Lender. Landlord shall provide Tenant written notice of any 

assignment of this Lease within ten (10) days of such assignment.  

25. Condemnation.  

If the whole of the Premises, or such portion thereof as will make the Premises unusable for the 

purposes herein leased, or a material or substantial portion of the Shopping Center, be condemned by any 

legally constituted authority for any public use or purpose or sold in lieu thereof (each a "Taking"), then the 

Lease Term shall cease from the time when possession thereof is taken by public authorities, and Rent shall 

be accounted for between Landlord and Tenant as of that date.  

Such termination, however, shall be without prejudice to the rights of either Landlord or Tenant to 

recover compensation and damages from the condemnor as a result of such condemnation. It is further 

understood and agreed that neither Tenant nor Landlord shall have any rights in any condemnation award 

made to the other by any public authority, nor shall any such award to one party reduce the amount to which 

the other party might otherwise be entitled.  

If, as a result of Taking, (i) the Premises are reasonably still usable for the purposes herein leased, and 

(ii) a material or substantial portion of the Shopping Center was not taken, then (x) such Taking shall be a 

"Partial Taking" and the Taking proceeds shall be made available for any modifications, renovations or 

alterations to the Shopping Center required as a result of the Partial Taking. In such event, Landlord shall make 

any and all modifications, renovations or alterations to the Shopping Center required to bring the Premises 

and the Shopping Center to substantially the same condition as same were in immediately prior to such Partial 

Taking, except for all improvements and additions to the Premises installed by or on behalf of Tenant and 

Tenant's movable trade fixtures, furniture, equipment and personal property, which shall be Tenant's sole 

obligation to restore, repair and replace. In the event of a Partial Taking, if the repairing or restoration of the 

Shopping Center shall render all or part of the Premises untenantable, Base Rent and Additional Charges 

hereunder shall be abated (on a per diem basis and apportioned according to the part of the Premises which is 

not usable by Tenant) from the date when the damage occurred until the date when such part of the Premises 

is made tenantable. If a Partial Taking shall render the Premises reduced in size, then Base Rent and Additional 

Charges hereunder shall be apportioned according to such reduction in square footage. Notwithstanding the 

foregoing, Tenant may terminate this Lease by written notice to Landlord, and the balance of the Lease Term 

shall automatically expire on the fifth (5th) day after the notice is delivered, if Landlord's restorations or repairs 

at the Premises are not completed within one- hundred eighty (180) days after the occurrence of the Partial 

Taking.  

26. Service of Notice.  
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Any notice required or permitted under this Lease may be delivered to the respective party at its 

address listed in this Section, or to such other address as shall have been provided by notice pursuant hereto, 

by any of the following methods: (a) hand delivery; (b) certified mail, return receipt requested; (c) courier 

delivery; or (d) overnight mail. All notices required by this Lease shall be effective: (i) if by certified mail, 

courier delivery or overnight mail, within two (2) days of sending or when actually delivered whichever occurs 

earlier; or (ii) if by hand delivery, when delivered, to the following address:  

If to Landlord:     

  

  

 If to Tenant:    

  

  

  

   Hazardous Materials.  

As used in this Lease, "Hazardous Materials" shall mean any hazardous or toxic substances, materials, 

wastes or similar terms which are regulated by local authorities, the State in which the Premises are located or 

the United States of America, including, but not limited to, any materials, substances, wastes or similar terms 

which are: (i) defined as a hazardous materials under applicable laws; (ii) defined as a hazardous substances 

under Section 311 of the Federal Water Pollution Control Act (33 U.S.C. Section 1317); (iii) defined as a 

hazardous wastes under Section 1004 of the Federal Resource Conservation and Recovery Act (42 U.S.C. 

Section 6901 et seq.); (iv) defined as a hazardous waste substances under Section 101 of the Comprehensive 

Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601 et seq.); (v) defined as a 

hazardous wastes or toxic substances, wastes, materials or similar terms in rules and regulations, as amended 

from time to time, which are adopted by any administrative agency including, but not limited to, the 

Environmental Protection Agency, the Occupational Safety and Health Administration and any such similar 

local, state or federal agency having jurisdiction over the Premises whether or not such rules and regulations 

have the force of law; or (vi) defined as a hazardous or toxic wastes, substances, materials or similar terms in 

any statute, regulation, rule or law enacted or adopted at any time after the date of this Lease by local 

authorities, the State of Mississippi, or the federal government.  

Tenant shall not cause or permit the existence upon, or the discharge from the Premises of any  

Hazardous Materials, and Tenant shall immediately notify Landlord of the existence of any Hazardous 

Materials discovered on the Premises, whether placed there by spill, release, discharge, disposal or storage. 

Notwithstanding the foregoing, Tenant shall be allowed to have Hazardous Materials upon the Premises, 

without the necessity of providing Landlord with notice thereof or of obtaining Landlord's consent thereto, 

provided such substances are in customary amounts as commonly found in general office settings or are 

Regulated Waste as same is defined under 29 CFR §1910.1030(b) ("OSHA") or under any approved State 

version of OSHA if OSHA was not adopted in such State, or are otherwise substances considered medical 

waste or biohazardous waste, provided such substances and Regulated Waste are managed and disposed of by 

Tenant in accordance with applicable law.  

Tenant shall promptly pay, discharge, or remove any claim, charge or lien upon the Premises, and shall 

indemnify and hold harmless Landlord, from any and all loss, damage or expense resulting from such 

Hazardous Materials that is discharged by Tenant or its contractors from the Premises. Such indemnification 

shall survive the expiration or early termination of this Lease.  

Landlord shall deliver the Premises free and clear of Hazardous Materials and of any claim, charge or 

lien upon the Premises resulting from Hazardous Materials. Landlord shall indemnify and hold harmless 

Tenant and its successors and assigns from any and all loss, damage or expense resulting from such Hazardous 

Materials or from any claim, charge or lien upon the Premises resulting from Hazardous Materials that exists 

as of the Commencement Date or is discharged by Landlord or its employees, agents or contractors from or 
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on the Premises or Shopping Center. Such indemnification shall survive the expiration or early termination of 

this Lease.  

  

27. Exterior Signs/Sign Criteria.  

Subject to the terms hereof, Tenant shall have the right to place signage in accordance with Landlord's 

written signage criteria attached hereto as Exhibit C on the exterior, storefront above of the Premises' entrance, 

and, in addition, Tenant shall have the right to place a panel on the pylon sign for the Shopping Center in the 

location shown on Exhibit C-1 attached hereto. Tenant shall place no banners or signs upon the windows, 

outside walls or roof of the Premises or upon the Shopping Center without the prior written consent of 

Landlord, which shall not be unreasonably withheld, conditioned or delayed. Any and all signs placed on or 

in the Premises or the Shopping Center by Tenant shall be maintained in compliance with applicable law and 

written sign criteria established by Landlord from time to time and shall be subject to Landlord's prior written 

approval, which shall not be unreasonably withheld, conditioned or delayed. Landlord shall have the right to 

change the sign criteria applicable to the Premises and the Shopping Center from time to time, at its discretion; 

provided, however, that if Landlord approves Tenant's signage hereunder and subsequently changes its signage 

criteria and requires Tenant to modify its signage, except to comply with a change in applicable law, all 

expense of such modification shall be paid by Landlord. Tenant shall be responsible for any damage caused 

by installation, use or maintenance of its signs, and Tenant agrees to repair all damage incidental to removal 

of said signs. After ten (10) days' notice to Tenant to remove any sign or rectify any condition in violation of 

Landlord's sign criteria, or in violation of this Section, Landlord may remove such sign or rectify such 

condition and, except as otherwise provided herein, charge any expenses incurred in so doing to Tenant.  

28. Brokers.  

Except for: (i) Brook Loper  with 901 Properties ("Landlord's Broker") who represented Landlord and 

whose fee will be paid by Landlord pursuant to a separate agreement by and between Landlord and Landlord's 

Broker; and Landlord and Tenant hereby represent to each other that in connection with this Lease, neither 

party has dealt with any real estate broker, agent or other person or entity which could or may claim that it is 

entitled to any brokerage commission, fee or similar compensation. Each party shall indemnify, defend, protect 

and hold harmless the other, its agents and legal representatives, against any claim for such fee, commission, 

or other compensation claimed by any broker or agent utilized by such party with respect to this Lease.  

29. Rights Cumulative/No Waiver.  

All rights, powers and privileges conferred hereunder upon parties hereto shall be cumulative and not 

restrictive to those given by law. No failure of either party to exercise any power given to such party hereunder, 

or to insist upon strict compliance by the other party with its obligation hereunder, and no custom or practice 

of the parties at variance with the terms hereof, shall constitute a waiver of such party's right to demand exact 

compliance with the terms hereof. No payment by Tenant or receipt by Landlord of a lesser amount than the 

monthly Rent herein stipulated shall be deemed to be other than on account of such stipulated Rent, nor shall 

any endorsement or statement on any check or any letter accompanying any check or payment of Rent be 

deemed an accord and satisfaction, and Landlord may accept such check or payment without prejudice to 

Landlord's right to recover the balance of such Rent or pursue any other remedy provided in this Lease.  

30. Definitions of Landlord and Tenant/Authority.  

"Landlord" as used in this Lease shall include Landlord, its heirs and representatives, assigns and 

successors in title, and if this Lease shall be validly assigned by Landlord, shall include Landlord-assignees. 

"Tenant" shall include Tenant, its heirs and representatives, assigns and successors in title, and if this Lease 

shall be validly assigned or sublet by Tenant, shall include Tenant-assignees or sublessees. "Landlord" and 

"Tenant" shall include male and female, singular and plural, corporation, partnership or individual, as may fit 

the particular parties. If either "Landlord" or "Tenant" is comprised of two (2) or more entities or individuals, 

each entity or individual shall be jointly and severally liable under the terms of this Lease. Landlord represents 

and warrants that: (i) the individual executing this Lease on its behalf is authorized to so do; (ii) it has obtained 
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any and all consents and approvals from third parties, including any lender, required for Landlord to enter into 

this Lease; and (iii) it has full right and authority to enter into this Lease. Tenant represents and warrants that 

the individual executing this Lease on its behalf is authorized to so do.  

31. Interpretation of Lease.  

Time is of the essence of this Lease. This Lease shall in all respects be construed and enforced 

according to the laws of the State of Mississippi. If any provision of this Lease shall be declared invalid or 

unenforceable, the remaining provisions shall nonetheless continue in full force and effect. This Lease may 

not be changed orally, but only by an agreement in writing signed by the parties hereto. The headings in this 

Lease are for convenience only and shall not be interpreted to limit or otherwise affect the provisions of this 

Lease. As used in this Lease, the term "business day" shall be any day that is not a Saturday, Sunday or any 

state or federal holiday for which chartered state or federal banking institutions are closed. "Including" as used 

in this Lease, shall mean "including, but not limited to". "Hereof", "herein", or "hereunder" as used in this 

Lease, shall mean this Lease in its entirety, unless a specific section, subsection, or paragraph of this Lease is 

cited in conjunction therewith.  

Nothing contained herein shall be deemed or construed by the parties hereto, nor by any third party, 

as creating the relationship of principal and agent or of partnership or of joint venture between the parties 

hereto. Tenant has only a usufruct, not subject to levy and sale.  

The parties hereto acknowledge and agree that: (i) each party has reviewed the terms and provisions 

of this Lease and has been given the opportunity to so do with legal counsel, and/or has the requisite experience 

and sophistication to understand, interpret and agree to the particular language of the provisions hereof; (ii) 

the rule of construction to the effect that any ambiguities are resolved against the drafting party shall not be 

employed in the interpretation of this Lease; and (iii) the terms and provisions of this Lease shall be construed 

fairly as to all parties hereto and not in favor or against any party, regardless of which party was generally 

responsible for the preparation of this Lease.  

32. Waiver of Landlord's Lien Rights.  

Landlord hereby expressly waives any statutory or other lien rights granted to Landlord under the 

applicable state laws in which the Premises is located for any of Tenant's assets, including, but not limited to, 

any personal property of Tenant located within the Premises, and if requested by Tenant, Landlord agrees to 

execute, at no cost to Tenant, such reasonable documentation required by Tenant (or Tenant's lender) to 

memorialize the waiver granted herein.  

33. Waiver of Trial by Jury: THE PARTIES HERETO SHALL AND THEY HEREBY DO WAIVE 

TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT BY 
EITHER OF THE PARTIES HERETO AGAINST THE OTHER ON ANY MATTERS 
WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS LEASE, THE 
RELATIONSHIP OF LANDLORD AND TENANT, TENANT'S USE OR OCCUPANCY OF THE 

LEASED PREMISES, AND/OR ANY CLAIM OF INJURY OR DAMAGE.  

34. Patriot Act Compliance.  

Each party represents and warrants to the other party that: (i) it is not acting, directly or indirectly, for or on 

behalf of any person, group, entity or nation, named by any Executive Order or the United States Treasury 

Department as a "terrorist", "Specially Designated National and Blocked Person" or other banned or blocked 

person, group or nation (collectively, "Banned Persons") pursuant to any anti-terrorism law; (ii) it is not 

engaged in this Lease transaction, or instigating or facilitating this Lease, directly or indirectly on behalf of 

any Banned Person; (iii) it currently does not appear, and throughout the Lease Term, neither the representing 

party, nor any officer, director, shareholder, partner, member or other owner of such party shall appear, on any 

list of Banned Persons; (iv) no anti-terrorism law prohibits the representing party from doing business with 

the other party; (v) the representing party, its officers, directors, or principal shareholders, partner, member, or 

other owner of the representing party, shall not, during the Lease Term, violate any anti-terrorism laws; and 

(vi) the representing party, its officers, directors, principal shareholders, partners or members shall not, during 
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the Lease Term, do business with any party, individual or entity that has violated or will violate any 

antiterrorism laws. For purposes of this Lease, "anti-terrorism laws" shall mean Executive Order 13224 and 

related regulations promulgated and enforced by the Office of Foreign Assets Control, the Money Laundering 

Control Act, the United States Patriot Act, or any similar law, order, rule or regulation enacted in the future. 

Each party hereby agrees to defend, indemnify, protect, and hold harmless the other party from and against 

any and all claims, damages, losses, risks, liabilities, fines, penalties, expenses (including attorneys' fees) and 

costs arising from or related to a breach of the foregoing representations and warranties. In the event of any 

violation of the representations and warranties set forth in this Section during the Lease Term, the same shall 

be considered an event of default which shall entitle the non-defaulting party the right to exercise any and all 

rights and/or remedies available pursuant to applicable law and/or under this Lease for a default which 

specifically for said default shall include the right to terminate this Lease upon notice to the other party. The 

foregoing indemnity obligations shall survive the termination or expiration of this Lease.  

35. Entire Agreement/Counterparts/Electronic Signatures.  

This Lease and any addenda, exhibits or schedules attached hereto and incorporated herein by 

reference in this Lease contain the entire agreement of the parties hereto and no representations, inducements, 

promises or agreements, oral or otherwise, between the parties, not embodied herein, shall be of any force or 

effect. The submission of this Lease to Tenant shall not be deemed an offer to enter into the same by Landlord, 

but the solicitation of such an offer by Tenant, and shall not be binding unless and until executed by Landlord. 

This Lease and any amendments thereto may be executed in several counterparts, each of which shall be 

deemed an original, but such counterparts shall together constitute but one and the same instrument. The 

execution of this Lease or any amendment thereto by any of the parties may be by means of a facsimile copy 

and/or electronic transmission of such party's signature, and the same shall be deemed to constitute the original 

signature of such party.  

36. Lease Rider.  

This Lease is subject to the Lease Rider contained in Exhibit “E” hereto.  Such Exhibit “E” is hereby 
incorporated into this Lease and made a part hereof.  If there is any conflict between the Lease Rider and the 

other terms of this Lease, the Lease Rider shall control.  

37. Lease Contingencies.  

  

This Lease shall be contingent upon the following events.  If Tenant is unable to satisfy the following 

contingencies within ninety (90) days of the Effective Date, Tenant shall have the right to terminate this Lease 

by providing written notice of same to Landlord within ninety (90) days of the Effective Date.  If Tenant fails 

to timely provide such written notice, Tenant’s right to terminate this Lease under this Section 38 shall be 

deemed waived and void.  The contingences are:  

  

(a) Obtaining the necessary regulatory approval from municipal, state, and federal authorities as 

required in the peration of a daycare in the Premises; and  

  

(b) Receipt of a building permit/occupancy permit for the Premises, or confirmation that a 

building permit will be issued upon the satisfaction of reasonable requirements.  
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Exhibit A  

Drawing of the Shopping Center and the Premises (with the Premises identified)  
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 Exhibit  B  

Tenant's Plans  

Tenant's Plans shall consist of those drawings titled, Construction Documents, consisting of _1_ (#) pages 

which are attached hereto:  

 



 

  

 

Exhibit C 

Commencement Date Agreement  

This  Commencement  Date  Agreement  ("Agreement")  is  made  this    1st 

 

 

 

 day of  

  September , 2023 , by and between  901 Properties, LLC. , a      

("Landlord") and Magic Kidz(“Tenant").  

W I T N E S S E T H:  

WHEREAS, by Lease Agreement 7/4/2023 ("Lease"), Landlord leased to Tenant certain premises, 

the description of which is more particularly set forth in the Lease, located  

 4095 American Way, Memphis, TN. 

WHEREAS, Landlord and Tenant desire to establish the Commencement Date and expiration date of the 

Lease.  

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein contained, 

Landlord and Tenant hereby agree as follows:  

1. The Commencement Date of the Lease is  9/1/2023 .  

2. The expiration date of the Initial Term is  8/31/2028 .  

3. Rental payments under the Lease shall commence on 10/01/2023  

 .  

4. Tenant opened for business to the public on  11/1/2023 .  

This Agreement may be executed in several counterparts, each of which shall be deemed an original, 

but such counterparts shall together constitute but one and the same instrument. The execution of this 

Agreement by any of the parties may be by means of a facsimile copy and/or electronic transmission of such 

party's signature, and the same shall be deemed to constitute the original signature of such party.  

IN WITNESS WHEREOF, Landlord and Tenant have caused this Agreement to be duly executed 

on the date first written above.  

 

AGREED TO: 

 

LESSOR: LESSEE: 

  

Memphis Merit Academy 

Real Estate, LLC. 

 

By:         

 

Name:   

 

Date:      

 

Magic Kidz 

 

By:         

 

Name:  Diannah Grant 

 

Date:      
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